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2989 UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
FIFTH REGION 

Case No. 5-CC-28 

In the Matter of 

Brewery and Beverage Drivers and Workers, Local 
No. 67, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, AFL 

and 

Bernard Rosenberg 
Case No. 5-CC-30 

Brewery and Beverage Drivers and Workers, Local 
No. 67, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America, AFL 

and 

Washington Coca Cola Bottling Works, Inc. 

Consolidated Complaint 

It having been charged by Bernard Rosenberg and 
Washington Coca Cola Bottling Works, Inc., that Brewery 
and Beverage Drivers and Workers, Local No. 67, Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, AFL, hereinafter re¬ 
ferred to as Respondent, has engaged in and is now 
engaging in certain unfair labor practices affecting com¬ 
merce, as set forth and defined in the National Labor Re¬ 
lations Act, as amended, 61 Stat. 136, 29 USC, Supp. IV, 
July 1947, Secs. 141, et seq., hereinafter referred to as the 
Act, and an Order Consolidating Cases having been issued 
pursuant to Section 102.33 (b) of the Rules and Regula¬ 
tions of the National Labor Relations Board, hereinafter 
referred to as the Board, the General Counsel of the 
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Board, on behalf of the Board, by the Regional Director 
for the Fifth Region, designated by the Board’s Rules and 
Regulations, Section 102.15, hereby issues this Consoli¬ 
dated Complaint and alleges as follows: 

2990 I. 

Washington Coca Cola Bottling Works, Inc., hereinafter 
referred to as Coca Cola, is and has been at all times mate¬ 
rial herein a corporation duly organized under and exist¬ 
ing by virtue of the laws of the Commonwealth of Vir¬ 
ginia, and is engaged at Washington, D. C., in the bottling, 
sale and distribution of Coca Cola to food stores, liquor 
stores, restaurants, and other types of establishments. 


n. 


Bernard Rosenberg is, and has been at all times mate¬ 
rial herein, vice-president of Buckingham Supermarkets, 
Inc., a corporation duly organized and existing by virtue 
of the laws of the State of Delaware, and is engaged in 
the operation of retail food stores, at Washington, D. C., 
and Chillum Heights, Maryland. Buckingham Super¬ 
markets, Inc., operates such a retail food store under the 
trade name of “Food Town” at 2920 Nichols Avenue, 
S. E., in the District of Columbia, its only store which is 
involved in this proceedings. In the regular course of its 
business, Buckingham Supermarkets, Inc., and the store- 
owners listed on Appendix “A”, purchase substantial 
quantities of a soft drink beverage known by the trade 
name of Coca Cola from Washington Coca Cola Bottling 
Works, Inc. 

III. 


Buckingham Supermarkets, Inc. and the store-owners 
listed on Appendix “A” and Coca Cola are, and at all 
times material herein, have been engaged in commerce 


within the meaning of Section 2, subsection (6), of 
Act. 


the 
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IV. 

Respondent is an unincorporated association partici¬ 
pated in by employees engaged in dealing with employers 
concerning grievances, labor disputes, wages, rates of 
pay, hours of employment, or conditions of work. 

2991 V. 

Respondent is a labor organization within the meaning 
of Section 2, subsection (5), of the Act. 

VI. 

Respondent has at various times since February 1, 1953, 
engaged in, and by picketing, orders, instructions, direc¬ 
tions, appeals, and other means, has induced and encour¬ 
aged the employees of the store-owners listed on Appendix 
“A” attached hereto, and made a part of, and other cus¬ 
tomers of Coca-Cola, and employees of the suppliers of 
products and services to said store-owners and other cus¬ 
tomers of Coca-Cola, to engage in strikes or concerted 
refusals in the course of their employment to use, process, 
transport, or otherwise handle or work on goods, articles, 
materials, or commodities, or to perform services. 

vn. 

Objects of the conduct of Respondent in engaging in, 
inducing, or encouraging the strikes or concerted refusals, 
as described in paragraph VI above, are and have been 
at all times to force or require said store-owners and 
other customers of Coca-Cola to cease using, selling, hand¬ 
ling, transporting, or otherwise dealing in the products 
of Coca-Cola, and to cease doing business with Coca Cola, 
and to force or require said suppliers of products and 
services to cease doing business with said store-owners 
and other customers of Coca-Cola. 
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VIII. 

Respondent, by its acts and conduct, as described above 
in paragraphs VI and VII, has engaged in, and induced 
or encouraged the employees of employers to engage in 
strikes or concerted refusals in the course of their em¬ 
ployment to use, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodities, 
or to perform any services where an object thereof is 
forcing or requiring such employers or other persons to 
cease using, selling, handling, transporting, or otherwise 
dealing in the products of any other producer, processor, 
or manufacturer, or to cease doing business with any other 
persons, and thereby have engaged in and are engaging 
in unfair labor practices within the meaning of Section 
8(b), subsection (4) (A), of the Act. 

2992 IX. 


The activities and conduct of the Respondent as de¬ 
scribed in paragraphs VI, VII and VIII above, occurring 
in connection with the operations of Buckingham Super¬ 
markets, Inc., the store-owners listed on Appendix A, and 
Coca Cola as described in paragraphs I, and II above, 
have a close, intimate, and substantial relation to trade, 
traffic, commerce, and transportation among the several 
states, between the District of Columbia and the several 
states, and within the District of Columbia, and tend to 
lead to labor disputes burdening and obstructing com¬ 
merce and the free flow of commerce. 

X 


The acts of Respondent, described above, constitute un¬ 
fair labor practices within the meaning of Section 8(b), 
subsection (4) (A), and Section 2, subsections (6) and (7), 
of the Act. 


Wherefore, on this 28th day of April, 1953, the General 
Counsel of the National Labor Relations Board, on behalf 
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of the said Board, has caused the Regional Director of the 
Fifth Region to issue this Consolidated Complaint against 
Brewery and Beverage Drivers and Workers Local No. 67, 
International Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of America, AFL, Respondent 
herein. 

John A. Peneulo 

John A. Penello, Regional Director 
National Labor Relations Board 


2993 Appendix A 

Maryland Market (Mr. Holland) 
1301 Pennsylvania Avenue, S. E. 
Washington, D. C. 

Fairfax Supermarket 

3859 Pennsylvania Avenue, S. E. 

Washington, D. C. 

Argonne Market 

1813 Columbia Road, N. W. 

Washington, D. C. 

Ertter Market (Mr. John Ertter) 
6143 Georgia Avenue, N. W. 
Washington, D. C. 

Buckingham Market 
2920 Nichols Avenue, S. E. 
Washington, D. C. 

Maryland Market 

13th & Pennsylvania Ave., S. E. 

Washington, D. C. 

Cox Delicatessen 
1631 Benning Road, N. E. 
Washington, D. C. 


I 


Kay’s Market 
2304 Fourth St., N. E. 

Washington, D. C. 

Fairfax Food Town 

Pennsylvania & Alabama Avenues, S. E. 

Washington, D. C. 

Brodsky’s Famous Delicatessen (Mr. Irving Brodsky) 
6404 Georgia Avenue, N. W. 

Washington, D. C. 

Naster Market 
1428 Park Road 
Washington, D. C. 

Joseph Train’s Grocery Store 
5900 Georgia Avenue 
Washington, D. C. 

A & P Supermarket 

Georgia Ave. & N. Piney Branch Rd. 

Washington, D. C. 

King’s Service Station 
12tli & Irving Sts., N. E. 

Washington, D. C. 

Unico Wine & Liquor Co. 

1030 N. Capital St. 

Washington, D. C. 

Shepard Park Liquor (Mr. Louis Miller) 

7804 Alaska Avenue 
Washington, D. C. 

Brinsfield Drugs 
3935 S. Capitol St. 

Washington, D. C. 

Pyles Market 

1209 Good Hope Road, S. E. 

Washington, D. C. 


v 




Hardesty’s Market 
1504 E. Capitol St. 

Washington, D. C. 

Califlorida Delicatessen 
1842 Columbia Road, N. W. 

Washington, D. C. 

Eastern Delicatessen 
15th & East Capitol Sts. 

Washington, D. C. 

Esso Service Station (owned and operated by Charles S. 
Burch) 

3054 Mt. Pleasant St. 

Washington, D. C. 

Percy Ryland’s Delicatessen 
2821 14th Street, N. W. 

Washington, D. C. 

• ••••••••* 

3001 Answer 

Now comes the respondent Local Union No. 67, Brewery 
and Beverage Drivers and Workers of the International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL (hereinafter called Local No. 67), 
in answer to the complaint on file herein and states as fol¬ 
lows: 

First Defense 

I. 

Respondent admits the allegations in paragraph I of the 
complaint. 

n. 

Respondent admits the allegations in paragraph II of the 
complaint. 

in. 

Respondent admits the allegations in paragraph III of the 
complaint. 
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IV. 

Respondent admits the allegations in paragraph IV of the 
complaint. 

V. 

Respondent admits the allegations in paragraph V of the 
complaint. 

3002 VI. 

Respondent denies each and every allegation contained 
in paragraph VI of the complaint. 

VII. 

Respondent denies each and every allegation contained 
in paragraph VII of the complaint. 

VHI. 

Respondent denies each and every allegation contained 
in paragraph VIII of the complaint. 

IX. 

Respondent denies each and every allegation contained 
in paragraph IX of the complaint. 

X. 

Respondent denies each and every allegation contained 
in paragraph X of the complaint. 

XI. 

Further answering said complaint, the members of re¬ 
spondent, being employees of Washington Coca Cola 
Bottling Works, Inc., did go on strike against said Com¬ 
pany on or about January 27, 1953, because the said 
Company committed unfair labor practices by engaging 
in conduct in violation of Section 8, subsections (a)(1) 
and (a)(5) of the National Labor Relations Act, as 
amended June 23, 1947 (61 Stat. 136, et seq.), in that the 
said Company interfered with, restrained and coerced the 
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employees of respondent Local No. 67 in the exercise of 
their rights guaranteed in the said Act; and, further, re¬ 
fused to bargain with the respondent, notwithstanding 
that respondent represented a substantial majority of the 
employees of the Company in a unit appropriate for col¬ 
lective bargaining. 

XII. 

Further answering said complaint respondent states 
that some time prior to January 15, 1953, a majority of 
the drivers and driver-salesmen of the Washington Coca 
Cola Bottling Works, Inc. (hereinafter referred to as the 
“Company”) including drivers, i.e., cup drivers and full- 
service drivers, and driver-salesmen, joined respondent 
Local No. 67. That the Company had 44 driver-salesmen, 
that is, drivers who went out and sold Coca Cola in bottles 
to various retail outlets, two cup drivers who serv- 
3003 iced cup machines where Coca Cola is sold through 
a machine in a cup; and approximately 8 full- 
service drivers, that is, drivers who service machines and 
ice boxes with bottled Coca Cola. That on January 15, 
1953, respondent Local No. 67 through its Business Rep¬ 
resentative, Thomas A. Caton, requested the Company to 
recognize and bargain with Local No. 67 as exclusive bar¬ 
gaining representative for its drivers and driver-salesmen. 
Thereafter, between January 15 and January 27, 1953, 
Local No. 67 made other visits to the office of the Company 
and requested it to bargain. All the other soft drink dis¬ 
tributors in the Washington area are organized and pay 
$25.00 a week base pay, plus 10 cents a case commission, 
plus eight paid holidays and one week’s vacation. Coca 
Cola pays its driver salesmen $10 a week, plus 8 cents a 
case and no paid holidays. Coca Cola’s wage rates and 
working conditions are substantially lower than the union 
rates. Respondent Local No. 67 was and still is the 
majority bargaining representative for all drivers and 
driver-salesmen. The Company refused to recognize or 
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bargain with Local No. 67 and between the dates of Janu¬ 
ary 15 and January 27, 1953, the Company attempted to 
influence the drivers and driver salesmen to relinquish 
their membership in Local No. 67 and interfered with the 
rights of the drivers and driver-salesmen to join a union 
of their own choosing and took other action to undermine 
the Union. Unfair labor practice charges were filed with 
the National Labor Relations Board by Local No. 67 
against the Company on February 2, 1953 and are now 
pending. 

XIII. 

Further answering said complaint, as a result of the 
Company’s alleged unfair labor practices, and because of 
the refusal of the Company to bargain with respondent 
Local No. 67, a strike was called by Local No. 67 among 
the drivers and driver-salesmen of the Company. Forty- 
four drivers out of approximately 54 drivers and driver- 
salesmen went on strike on the morning of January 27, 
1953, and Local No. 67 immediately placed a picket line 
around the Company plant and the pickets carried a sign 
reading: 

“Coca Cola on Strike. Local 67, Brewery and Beverage 
Union, Approved by Teamsters Joint Council 55 (AFL)” 

3004 XIV. 

Further answering said complaint, the Company imme¬ 
diately placed route supervisors (approximately 11 in 
number) and other drivers whom they employed, to deliver 
Coca Cola products to various retail outlets. Beginning 
January 28, 1953, Local No. 67 had various strikers follow 
the trucks of the Company with “on strike” picket signs. 
Local No. 67 instructed the striking drivers to follow Com¬ 
pany trucks with the “on strike” picket signs and when 
a Company truck stopped in front of a retail store or 
other outlet to deliver Coca Cola, to get out of their auto¬ 
mobiles, put on the “on strike” picket sign and walk around 
the Company truck. When the Company driver had made 
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his delivery of Coca Cola to the store and returned to his 
truck, the picket was instructed to take off the picket 
sign, go back to his automobile and follow the truck to the 
next stop. Usually, the Company truck would stop in 
front of the retail store or immediately adjacent thereto. 
Local No. 67 was instructed by its attorney that under the 
Schultz Refrigeration case, 87 NLRB 502, and NLRB v. 
Service Trade Chauffeurs , 191 Fed. (2d) 265 (CCA 2d), 
this type of picketing is known as the “roving situs’’ or 
“ambulatory situs” doctrine of the National Labor Re¬ 
lations Board, because the situs of the labor dispute is 
the truck that the striking employee formerly drove and 
it is the route that the driver-salesman developed himself 
as an employee of the Company. 

Thereafter, the Company drivers changed their usual 
method of deliveries. Instead of stopping the Company 
trucks in front of the retail outlet, they drove the trucks 
approximately 50 or 100 feet away from the store where 
they were delivering Coca Cola, and in some instances, 
would drive around the corner from the store an appre¬ 
ciable distance away. This was done in order to prevent 
the retail outlet from seeing the truck being picketed with 
“on strike” signs. The Company drivers were telling all 
the retail outlets that the strike was over. The Company 
drivers would then place the Coca Cola on a dolly and roll 
it to the store. This was done to prevent the picketing 
of the trucks at the site of the delivery of the Coca Cola. 

When the Company devised this technique of attempt¬ 
ing to prevent the strikers from picketing the trucks 
3005 at the delivery site, Local No. 67 instructed its 
strikers to follow the dolly carrying the Coca Cola 
cases up to the store and stand in front of the store and 
wait until the driver came out of the store and follow 
the driver and the dolly back to the truck. This method 
of picketing the truck and the dolly was carried on by 
the strikers at the direction of Local No. 67 until April 
10, 1953. On that date as a result of a tentative settle- 
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ment agreement with the Regional Office of the National 
Labor Relations Board, this type of picketing was stopped 
and has not been continued since that date. A settlement 
agreement was signed on Tuesday, April 14, 1953, by the 
attorney for Local No. 67 and a regional officer of the 
Board, wherein Local No. 67 agreed to stop any further 
carrying of “on strike” signs away from the Company’s 
plant, but could continue to banner retail outlets with con¬ 
sumer picket signs. This settlement agreement w T as made 
without prejudice or any admission that the “on strike” 
signs were a violation of the Act. 

XV. 

Further answering said complaint, respondent states 
that a few days after the strike, Local No. 67 also placed 
the striking drivers with consumer signs or banners at 
various retail stores, gas stations and other retail outlets 
w T hich purchase and sell Coca Cola. These consumer signs 
w r ere addressed to the purchasing public and are what are 
known as consumer or purchase boycott signs. Local No. 
67 placed numerous consumer signs at retail stores, etc., 
with the pickets carrying the following sign: 

“Friends—When you go into this store 
Please Do Not Ask For Coca Cola 

It is not delivered by members of Brewery and 
Beverage Workers Union No. 67, thus tending to 
decrease the earning opportunities of its members. 

If you desire a Cola drink, please select some 
other brand. Thanks. 

Brewery And Beverage Drivers Union Local 67.” 

AFL 

These pickets were placed at the customer’s entrance. 
These customer boycott signs were carried by the strikers 
at the customer entrance. The front door of the store 
where the customers or public went into trade was 


14 


picketed. The pickets were instructed if a delivery driver 
of any other employer asked any questions about the 
3006 picket sign he was to tell the driver of another em¬ 
ployer to make deliveries because the picket sign 
was merely addressed to the purchasing public. 

XVI. 

Further answering said complaint, respondent Local No. 
67 is affiliated with the International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America (AFL). There is also formed under the Inter¬ 
national Union vrhat is known as Teamsters Joint Council 
No. 55, a voluntary association comprised of Teamster 
local unions of the District of Columbia, as follows: 

Bakery Sales Drivers Local 33, organizing all bakery 
drivers in the District of Columbia and nearby Maryland 
and Virginia. 

Milk Drivers and Dairy Employees Local 246, organ¬ 
izing all milk drivers and dairy employees in dairies in the 
District of Columbia, Maryland and Virginia. 

Drivers and Chauffeurs and Helpers Local 639, organ¬ 
izing miscellaneous drivers and driver-salesmen of whole¬ 
sale meat and produce. 

Gas and Oil Drivers and Helpers Local 922, organizing 
oil and gas distributing plants. 

Warehousemen’s Local 730 organizing various ware¬ 
housemen. 

At the first meeting of Joint Council 55 on or about 
February 7, 1953, the representatives of the above- 
mentioned Teamster local unions comprising the Joint 
Council, were instructed to advise their shop stewards and 
drivers to go through and make deliveries whenever they 
saw a retail store or other outlet bannered with a con¬ 
sumer sign as above-described by Local No. 67. All of the 
above-mentioned Teamster local unions were represented 
at the above meeting and were instructed to advise all of 
their members at a local union meeting that a consumer 
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picket sign was directed only to the purchasing public, 
and that all drivers making deliveries at a retail outlet 
where a consumer banner was carried should be instructed 
to make deliveries to that store. Subsequently, Robert E. 
Lester, President of Teamsters Joint Council 55, re¬ 
quested each of the local unions affiliated with the Joint 
Council to place a notice on the board of each company 
employing Teamster Union drivers. Copy of such 
3007 notice is herewith attached and made part hereof 
and marked “Exhibit “A”.” 

The Teamster Joint Council 55 has further instructed 
the Central Labor Union and the Building Trades Council 
(AFL) to notify all local unions that if any of their 
members were sent to a particular store that was being 
bannered by a consumer picket sign, to instruct their mem¬ 
bers to go in and perform and do any work of any kind, 
and to make deliveries of any kind, and to inform their 
members that the consumer picket sign was being directed 
to the purchasing public only. 

XVII. 

Further answering said complaint, the Teamster Joint 
Council 55 notified each Teamsters local union to read the 
attached Notice (Exhibit “A”) at a union meeting and 
to have said Notice posted in the meeting hall of each local 
union. That your respondent has been advised that all 
Teamster local unions complied with this order. 

XVIII. 

Further answering said complaint, respondent Local 
No. 67 has not engaged in any concerted action or engaged 
in or induced or encouraged a strike or a concerted refusal 
among employees of any other employer to refuse to make 
deliveries to a particular store or other retail outlet that 
was being bannered by a consumer sign in order to have 
the retail outlet cease doing business with Coca Cola. Your 
respondent further avers that consumer boycotting is not 
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prohibited by Section 8(b)(4)(A) of the Labor-Manage¬ 
ment Relations Act. That Section 8(b)(4)(A) only pro¬ 
hibits the inducement or encouragement of employees of 
other employers to engage in a strike or concerted refusal 
to make deliveries or to handle supplies in order to make* 
that employer cease doing business with another. Section 
8(b)(4)(A) does not prohibit a union from requesting the 
purchasing public not to purchase struck goods or non¬ 
union-made goods. The General Counsel of the Board 
has recently testified before a Senate Labor Committee 
that consumer boycotts are not prohibited by the Act, and 
the Board and Federal Circuit Courts of Appeal, more 
particularly, the Second Circuit have so ruled, that the 
right to engage in a consumer boycott is protected con¬ 
certed activity under Section 7 of the Act, guaranteeing 
the right to employees to engage in concerted action 
3008 for their mutual aid and protection. That at all 
times in the picketing that has been conducted from 
January 27, 1953, both with the “on strike” signs as well 
as the consumer picketing, has been peaceful. That re¬ 
spondent Local No. 67 and its officers have taken every 
possible means to conduct the picketing in an orderly, 
peaceful manner and there have been no acts of violence, 
nor any instances of disturbance of any kind by the picket¬ 
ing strikers. 

Wherefore, respondent prays that the complaint on file 
be dismissed. 

Second Defense 
L 

Respondent re-alleges Paragraphs I to XVJTI, inclusive 
of the First Defense. 

n. 

That the right of the respondent to carry on a consumer 
boycott for and on behalf of the strikers of the Washing¬ 
ton Coca Cola Bottling Company is protected, concerted 
activity under Section 7 of the Act. 
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III. 

That the First Amendment to the Constitution of the 
United States guarantees the right of free speech and that 
the said respondent Local Union No. 67 has under the 
provisions of said First Amendment the right to carry on 
a consumer boycott by picketing any store or other outlet 
handling and/or selling Coca Cola, with a sign addressed 
to the purchasing public. 

Wherefore, respondent respectfully submits that the 
complaint filed herein should be dismissed. 

Thomas A. Caton 
Thomas A. Caton 
Business Representative 
Brewery & Beverage Drivers Local No. 67, 
International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America (AFL) 

/s/ Martin F. O’Donoghue 
Martin F. O’Donoghue 

/s/ William J. Walsh 
William J. Walsh 

831 Tower Building, Washington 5, D. C. 

Attorneys for Respondent 


3009 District of Columbia, ss : 

I, Thomas A. Caton, being first duly sworn, on oath 
depose and say that I am Business Representative of 
Brewery and Beverage Drivers and Workers Local No. 67, 
International Brotherhood of Teamster, Chauffeurs, Ware¬ 
housemen and Helpers of America (AFL); that I have 
read the foregoing answer and know the contents thereof; 
that the statements therein made as upon personal know- 
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ledge are true and that those made as upon information 
and belief, I believe to be true. 

Thomas A. Caton 
Thomas A. Caton 

Subscribed and sworn to before me this 15th day of 
May, 1953. 

/s/ Doris Lowe 

Notary Public, D. C. 

(Seal) 

***•*•**•# 

3010 Exhibit “A” 

NOTICE 

To All Sales, Service and Delivery Drivers: 

When you are making deliveries and the store is bannered 
by Brewery & Beverage Drivers Local Union No. 67 with 
a sign bearing the following legend: 

“Friends —When you go into this store Please do not 
Ask for Coca Cola. 

It is not delivered by members of Brewery and Beverage 
Workers Union No. 67, thus tending to decrease the earn¬ 
ing opportunities of its members. If you desire a Cola 
drink, please select some other brand. Thanks !” 

you are instructed to go through that sign and make 
deliveries. 

The sign is merely directed to customers or to the con¬ 
suming public so that when they go into that particular 
store—to please not buy Coca Cola. It is not a picket sign 
against the store, but merely a consumer sign addressed to 
the purchasing public. 

Please Follow These Instructions ! 

Fraternally yours, 

OEIU #2 (AFL) 

********** 
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2986 


Exhibit A 


Received Mar. 10, 1953 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 


Charge Against Labor Organization or its Agents 
Important—Read carefully 

Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor 
Relations Act. 

Instructions: File an original and 3 copies of this charge, 
and an additional copy for each organization, each local 
and each individual named in Item 1 with the NLRB 
Regional Director for the region in which the alleged un¬ 
fair labor practice occurred or is occurring. 

Do not write in this space 

Case No. 5-CC-28 

Date filed 3/10/53 

Compliance status checked by: - 

1. Labor organization or its agents against which charge 
is brought 

Name Brewery and Beverage Drivers and Workers 
Local No. 67, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
A. F. of L. 

Address 720 5th St., N.W., Washington, D. C. 

The above-named organizations) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 
practices within the meaning of Section (8b) Subsections 
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(4) (A) (List subsections) of the National Labor Relations 
Act, and these unfair labor practices are unfair labor 
practices affecting commerce within the meaning of the 
Act. 

2. Basis of the Charge (Be specific as to facts, names, 

addresses, plants involved, dates, places, etc.) 

Since on or about March 9, 1953, and at all times there¬ 
after, the above-named labor organization by its officers, 
agents, representatives and members, engaged in, induced, 
and encouraged the employees of Bond Bread, Charles 
Schneider Baking Company, Royal Crown Cola, Rock 
Creek Beverage, Wonder Bread Company, and others, to 
engage in a concerted refusal in the course of their em¬ 
ployment to use, manufacture, process, transport, or other¬ 
wise handle or work on any goods, article, materials or 
commodities or to perform any service where an object 
thereof is to force or require Buckingham Supermarkets, 
Inc. to cease using, selling, handling, transporting, or 
otherwise dealing in the products of Coca Cola Bottling 
Works, Inc. 

Docket No. 5 CC-28 30 Official Exhibit No. CC1 (c) 
Disposition—Identified V Received V Rejected 
In the matter of Brewerys Bev. 

Date 5/25 Witness Report of CLB 

No. Pages 1 

3. Name of Employer 
Buckingham Supermarkets, Inc. 

4. Location of Plant Involved (Street, City, and State) 

2920 Nichol Avenue, S.E., Washington, D. C. 

5. Nature of Employer’s Business 
Retail food stores 

6. No. of Workers Employed 

20 • 

7. Full Name of Party Filing Charge 
Bernard Rosenberg, Vice President 


8. Address of Party Filing Charge (Street, City, and State) 

2920 Nichol Avenue, S.E., Washington, D. C. 

Tel. No. Johnson 2-0122 

9. Declaration 

I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief 

By Bernard Rosenberg 

(Signature of representative or person making charge) 

Bernard Rosenberg, Vice President 

(Title or office, if any) 

March 10,1953 

(Date) 

Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 
1001) 

2982 Exhibit B 

Received Mar. 31,1953 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Charge Against Labor Organization or its Agents 
Important—Read carefully 

Where a charge is filed by a labor organization, or an 
individual or group acting on its behalf, a complaint based 
upon such charge will not be issued unless the charging 
party and any national or international labor organization 
of which it is an affiliate or constituent unit have complied 
with Section 9 (f), (g), and (h) of the National Labor 
Relations Act. 

Instructions: File an original and 4 copies of this charge 
with the NLRB Regional Director for the Region in which 
the alleged unfair labor practice occurred or is occurring. 
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Do not write in this space 
Case No. 5-CC-30 
Date filed 3/31/53 
Compliance status checked by: - 

1. Labor organization or its agents against which charge 

is brought 

Name Brewery and Beverage Drivers and Workers, 
Local No. 67, A.F.L. and International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, A. F. L. 

Address 720 Fifth Street, N.W., Washington, D. C. 

The above-named organization (s) or its agents has 
(have) engaged in and is (are) engaging in unfair labor 
practices within the meaning of Section (8b) Subsection(s) 
(1) and (4) (A) (List subsections) of the National Labor 
Relations Act, and these unfair labor practices are unfair 
labor practices affecting commerce within the meaning of 
the Act. 

2. Basis of the Charge (Be specific as to facts, names, 

addresses, plants involved, dates, places, etc. If more 
space is required, attach additional sheets) 

From on or about the 3rd day of February, 1953, and 
continuously at all times thereafter, the Brewery and 
Beverage Drivers and Workers, Local No. 67, A.F.L., 
and the International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, 
A.F.L., have by picketing and by oral and visual appeals, 
and other related conduct induced and encouraged the 
employees of the employers listed on Appendix A, attached 
hereto, and other employers to engage in a strike or con¬ 
certed refusal in the course of their employment to use, 
transport, handle, receive, or work on certain goods, arti¬ 
cles, materials, or commodities, or to perform certain serv¬ 
ices, where the object thereof was and is to force or require 
said employers, and other employers or persons, to cease 
using, selling, handling, transporting, or otherwise dealing 
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m the products of the Washington Coca Cola Bottling 
Works, Inc., or to cease doing business with the Washing¬ 
ton Coca Cola Bottling Works, Inc., and that the Unions 
by such acts have and are violating Sections 8(b)(1) and 
8(b)(4)(A) of the Act. 

3. Name of Employer 

Washington Coca Cola Bottling Works, Inc. 

4. Location of Plant Involved (Street, City, and State); 

400 Seventh Street, S.W., Washington, D. C. 

5. Nature of Employer’s Business 
Bottling Coca Cola 

6. No. of Workers Employed 
Approx. 106 

7. Full Name of Party Filing Charge 
Washington Coca Cola Bottling Works, Inc. 

S. Address of Party Filing Charge (Street, City, and State) 
400 Seventh St., S.W., Washington, D. C. 

Tel. No. Metropolitan 8-4727 

9. Declaration 

I declare that I have read the above charge and that the 
statements therein are true to the best of my knowledge 
and belief 

By Fred T. Hobbs 

(Signature of representative or person making charge) 

Secy.-Treas. 

(Title or office, if any) 

March 30, 1953 
(Date) 

Wilfully false statements on this charge can be punished 
by fine and imprisonment (U. S. Code, Title 18, Section 80) 

• * # * * « # * # * 
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3120 Decision and Order 

On October 13, 1953, Trial Examiner Charles W. Schnei¬ 
der issued his Intermediate Report in the above-entitled 
proceeding, finding that the Respondent has engaged in 
certain unfair labor practices in violation of Section 8 
(b) (4) (A) of the National Labor Relations Act, and 
recommending that it cease and desist therefrom and take 
certain affirmative action, as set forth in the copy of the 
Intermediate Roport attached hereto. The Trial Examiner 
also found that the Respondent had not engaged in any 
conduct violative of Section 8 (b) (1) (A) of the Act and 
recommended that the complaint be dismissed in this re¬ 
spect. Thereafter, the charging parties, the General Coun¬ 
sel, and the Respondent filed exceptions to the Intermediate 
Report and supporting briefs. 

The Board has reviewed the rulings of the Trial Exami¬ 
ner made at the hearings and finds that no prejudicial error 
was committed. The rulings are hereby affirmed. The 
Board has considered the Intermediate Report, the excep¬ 
tions, the briefs, and the entire record in the case, and 
hereby adopts the findings, conclusions, and recommenda¬ 
tions of the Trial Examiner insofar as they are consistent 
with this Decision and Order. 

3121 1. The Trial Examiner has failed to rule gener¬ 
ally on the legality of the Respondent’s picketing in 

the vicinity of retail stores which sell Coca Cola. The 
Trial Examiner reasoned that even if this conduct was un¬ 
lawful, such a holding would only be corroborative of the 
violation found. We cannot agree. In our view, which is 
shared by all parties, the picketing in the vicinity of retail 
stores which handle Coca Cola is the principal issue in the 
case, and a failure of the Board to rule upon it might well 
require that the parties relitigate, either before the Board 
or in some other forum, issues which have been fully liti¬ 
gated here. 

The facts concerning the picketing in question are accu¬ 
rately set out in the Intermediate Report. On or about 
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January 27, 1953, the Respondent called a strike for rec¬ 
ognition against the Washington Coca Cola Bottling Works. 
About 44 of the Company’s approximately 54 drivers-sales- 
men stopped working and began picketing the plant at 
400 Seventh Street, S.W., Washington, D.C. One week 
later most of the pickets were divided into crews of from 
4 to 6 men and the Respondent instructed them to follow 
Coca Cola trucks on their routes and to picket the trucks 
at each stop. Pursuant to these instructions picketing crews 
stopped at retail stores where the Company’s trucks stopped 
to serve a customer. When the truck driver entered the 
store one of the strikers followed him in and asked the per¬ 
son in charge not to buy Coca Cola. In some instances while 
this was taking place other members of the picketing crew 
picketed near the Coca Cola truck, which in the early stages 
of the strike was generally parked immediately in front 
of the store being served. The signs used by the pickets, 
hereinafter called the “On Strike” sign, read: 

ON STRIKE 
COCA COLA 

International Brotherhood of 
Teamsters, Chauffeurs, 

i 

Warehousemen 
and Helpers 
Local Union No. 67 
AFL 1 

3122 If the strikers’ appeal to the customer was success¬ 
ful, there was no further picketing of the truck. If 
it was unsuccessful, the picketing continued until the de¬ 
livery was completed. 

i During the course of the strike these signs were either supplemented or 
supplanted by ones reading: 

COCA COLA 
ON STRIKE 
Local 67 

Brewery & Beverage 
Drivers Union 
Approved by 

Teamsters Joint Council 55 
AFL 
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After this procedure had been followed for some days, 
the truck drivers began parking their trucks away from the 
stores around corners or in alleys. Thereupon the strikers, 
pursuant to instructions from the Respondent’s business 
agent Caton, continued picketing the trucks, but also had 
one man with an “On Strike” sign follow the driver from 
the truck to the store and back while the driver was taking 
orders, making deliveries, and removing cases of empty 
bottles. While the driver was in the store the picket who 
had followed him patrolled the front of the store displaying 
an “On Strike” sign. This type of picketing continued 
until about April 10, 1953, when all “On Strike” picketing 
away from the immediate vicinity of the Coca Cola plant 
was discontinued. 

On or about February 15,1953, the strikers began picket- 
ins: the retail stores which continued to handle Coca Cola 
with signs which read: 


FRIENDS 

When vou go into this store please do not ask for 

COCA COLA 

It is not delivered by members of the Brewery and Beverage 
Workers Union No. 67, thus tending to decrease the 
earning opportunities of its members. If you 
desire a Cola drink, please select some other 
brand. THANKS. 

Brewery & Beverage 
Drivers Union Local 67 
AFL 

3123 The “Friends” picketing was generally done when 
no Coca Cola truck was in the vicinity of the store 
being picketed, although in some instances while Coca 
Cola was being delivered the store receiving the delivery 
was picketed with both types of signs. 

Before using the “Friends” sign the pickets asked the 
person in charge of each store to stop buying Coca Cola. 
If the appeal was unsuccessful, pickets in varying numbers 


27 


picketed the sidewalk in front of the store for the entire 
length of the store front. At every store covered by the 
testimony, where the “Friends” signs were employed they 
were carried past an entrance used in common by store 
employees, employees of suppliers and the public at large. 
Further, the record establishes that at the Maryland Super- 
Market the “Friends” picket line not only passed a com¬ 
mon entrance, but also extended in front of a door used 
exclusively for deliveries. 

When the Respondent’s business agent Oavton introduced 
the “Friends” signs he explained to the strikers that they 
were not picket signs in the usual sense, and were not to 
be used to halt deliveries at the picketed stores. Instead, 
he told the strikers that the “Friends” signs were an ap¬ 
peal to the public not to buy Coca Cola and would allow 
the pickets to patrol “legally” at the premises of the Com¬ 
pany’s customers at times when Coca Cola trucks were not 
present. Despite this instruction the pickets on at least 
one occasion used “Friends” picket signs to prevent a 
bakery driver from making a delivery. The record estab¬ 
lishes, as the Trial Examiner has found, that when a driver 
for Wonder Bread failed to pass the “Friends” picket 
line at the Argonne Market and instead crossed the street 
to make a delivery at Calflorida Market, several of the 
pickets left the line, preceded the driver across the street, 
and began to picket Calflorida. The bakery driver, after 
observing this development, returned to his truck without 
making a delivery at either store. 

The record further establishes that while the retail stores 
received most of their regular deliveries during the time 
that they were being picketed with “Friends” signs, a 
significant number of drivers for supplies other than 
3124 Coca Cola failed to make deliveries or delayed de¬ 
liveries until they checked on the picket line with 
their employer or their union representative. From the 
record it appears that these delayed or skipped deliveries 
resulted either from the failure of the Respondent to see 
that its instructions concerning the “Friends” picketing 
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were disseminated among the drivers of neutral employers, 
or from a disinclination of union members to cross a picket 
line regardless of the legend on the picket sign. On May 
11, 1953, all picketing away from the plant was enjoined 
by the United States District Court for the District of Co¬ 
lumbia. 

The essential allegation of the complaint is that by the 
above picketing the Respondent induced employees of neu¬ 
tral employers to cease w T ork as a means of compelling an 
interruption in the business carried on between Coca-Cola 
and its customers and between those customers and their 
suppliers. The basic fact that the picketing—or induce¬ 
ment—took place at the 'premises of secondary employers is 
not, nor could it be disputed because the inducement activi¬ 
ties occurred where the employees of secondary employers 
ordinarily work. We find no merit in the Respondent’s 
assertion that the picketing was intended only to embar¬ 
rass the non striking employees of Coca-Cola, or to prevail 
upon the buying public to boycott Coca-Cola’s product. 
This broad argument, that picketing—wherever it occurred 
—is aimed only at publicizing a labor dispute and not at 
inducing work stoppages by employees who are required 
in their regular employment to cross the picket line, has 
been too often rejected to require further elaboration here. 2 

After 6 years of Board and Court construction of Sec¬ 
tion 8 (b) (4) (A) of the Act, the fundamental principle 
has been established that this section prescribes picketing 
at the separate premises of employers who are not a party 
to the picketing union’s primary labor dispute. Admittedly 
such picketing was carried on here. We have no difficulty in 
concluding on the entire record that the object of this pick¬ 
eting activity was to sever the business relationship between 
Coca-Cola and its customers and between those cus- 
3125 tomers and their suppliers. Indeed, inducement of 
employees of tertiary employers—in this case the 

2 Wadsworth Building Company, Inc., 81 NLRB 802; enfd., 189 F. 2d 60 
(C.A. 10), cert, denied 341 U.S. 947; Denver Building and Construction 
Trades Council (Gould and Preisner), 82 NLRB 1195, affd. 341 U.S. 675. 
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companies which delivered supplies to the public markets 
—could have no other purpose than to interrupt the flow of 
business between the two employers both of whom were 
strangers to the Respondent Union’s dispute with the Coca- 
Cola Company. On these clear facts, direct violations of 
Section 8 (b) (4) (A) were committed by both the “On 
Strike” and “Friends’” picketing. 

The Respondent’s main defense rests on the contention 
that the “Friends” and “On Strike” picketing of this case 
fall within the area of permissible conduct recognized by 
the Board in its earlier Decision— Schultz Refrigerated 
Service, Inc.,* Moore Drydock Company , 4 and Crowley’s 
Milk Co. 5 We cannot agree. None of those cases is apposite 
to the picketing involved in this proceeding. 6 

The Respondent advances the Schultz and Moore Dry- 
dock cases in defense of the “On Strike” picketing. Unlike 
the instant proceeding, the Shultz case involved picketing 
of trucks belonging to a company engaged in the transpor¬ 
tation business which had no permanent establishment 
where the trucks could be picketed within the State in 
which the labor dispute arose. 7 Similarly in the Moore 
Drydock case the owners of the ship, which was the situs of 
the picketing union’s dispute with the ship owners, had no 
permanent berth where the union could publicize the facts 
concerning its dispute with the ship owners. Here, the 
Coca Cola plant, which the drivers enter and leave at least 
4 times each day, is located in downtown Washington and 
was picketed by the Respondent Union from the first day 
of the strike. 

3126 In defense of its ‘ * Friends ’ ’ picketing the Respond¬ 
ent relies primarily on the Board’s decision in Crow - 

3 87 NLRB 502. 

4 92 NLRB 547. 

5 102 NLRB No. 102, enfd. 33 LRRM 2110, November 13, 1953, (C.A. 3). 

6 As it is unnecessary here either to affirm or reject the principles enunciated 
in those cases, Chairman Farmer and Member Rodgers reserve any statement 
of their position thereon. 

7 Member Murdock agrees that the Respondents have not brought themselves 
within the scope of the Schultz decision. While the fact just adverted to is 
one of the factual distinctions there are other important distinctions which 

he does not regard necessary to delineate here. 
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ley’s Milk. 8 In that case, as in this one, picket signs ad¬ 
dressed to consumers were carried in front of the premises 
of employers who were not a party to the picketing union’s 
primary dispute. The similarity ceases at this point, how¬ 
ever, for in the Crowley case the Board found: 

There is no evidence, either direct or circumstantial, 
that the Union made any appeal to employees of the 
Respondent’s customers or ever picketed the employee 
or delivery entrances of any of the customers. 

Apart from the considerable evidence in this proceeding 
that “Friends” picketing had a substantial effect on em¬ 
ployees of suppliers of the retail stores, the record estab¬ 
lishes, as noted above, that at every retail store covered 
by the testimony the “Friends” picketing passed an en¬ 
trance that was used in common by customers, employees of 
the store, and employees of suppliers. Further, on at least 
one occasion the “Friends” pickets patrolled in front of 
a store entrance which was used exclusively for deliveries. 9 

For these reasons we find no merit in the Respondent’s 
defense. Accordingly we conclude, upon the entire record, 
that the “On Strike” and “Friends” picketing, both of 
which were directed by the Respondent, violated Section 8 
(b) (4) (A) of the Act. 

2. We agree with the Trial Examiner that the question¬ 
ing of drivers Winchester and King at the Buckingham 
Super-Market, as more fully set out in the Intermediate 
Report, and the picketing of the Maryland, Argonne, and 
Calflorida Markets, referred to above, constituted viola¬ 
tions of Section 8 (b) (4) (A) of the Act. We also agree 
with the Trial Examiner that the Respondent in violation 
of that Section induced and encouraged Larry Dempsy, a 
driver for the Briggs Company, to skip a delivery at Ry- 
land’s Delicatessen. However, we do not adopt the 
3127 Trial Examiner’s reasoning relating to this incident. 

8 Footnote 5, supra. 

o Cf. Capital Service, Inc., 100 NLRB 1092. 
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The record establishes that when Dempsy approached 
Hyland’s to make a delivery he saw one of the “Friends” 
picket lines and called Bell, the business agent for his 
Union, Teamsters Local 639, to ask for instructions- Bell 
told Dempsy that he could not advise him what to do, but 
that he should use his own discretion and that the Union 
would back him up in whatever he did. As the Respondent 
used a sister local to disseminate its instructions concerning 
its picketing, we view Local 639 as the agent of the Respond¬ 
ent. Accordingly, we find that the Respondent, as the prin¬ 
cipal, is liable for its agent’s failure to instruct Dempsy to 
make his delivery at Ryland’s. 

3. Like the Trial Examiner, we find that the Respondent 
has not violated Section 8 (b) (1) (A) of the Act. How¬ 
ever, in reaching this conclusion, insofar as it relates to 
the alleged coercion of Jackson, an employee of Ryland’s 
Delicatessen, we do not adopt the reasoning of the Trial 
Examiner. 

The record establishes, as the Trial Examiner has found, 
that sometime in March 1953 the strikers began picketing 
Ryland’s Delicatessen with “Friends” signs. Ryland, the 
proprietor, was not present at the time, but when he called 
the store shortly thereafter employee Jackson told him 
about the picketing. Ryland told Jackson to tell the pickets 
that he would stop buying Coca-Cola. Jackson did so. 
Thereupon the picketing stopped, but the pickets told Jack- 
son that they would make it “rough on him” if purchases 
were resumed. The Trial Examiner’s factual findings con¬ 
cerning this incident are based upon the following testi¬ 
mony of Jackson, a witness called by the General Counsel: 

j 

In the mean time, Mr. Ryland called in the store 
about ordering merchandise, and so forth, and I talked 
to him a few minutes, and I went back and talked to 
the pickets, and told them that I wouldn’t buy anymore 
Cokes. They told me if I didn’t buy anymore Cokes 
they would stop picketing, and if I did buy them, they 
would make it rough on me. 
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Although it was established on the record that 
3128 Jackson’s position at the store was simply that of 
an employee, we find that in this instance he was 
acting as a representative of proprietor Rvland, and that 
the remarks of the pickets were addressed to him in that 
capacity. Accordingly, we do not find that they constituted 
restraint or coercion within the meaning of Section 8 (b) 
(1) (A) of the Act. 10 


Order 

Upon the entire record in this proceeding and pursuant 
to Section 10 (c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby 
orders that the Respondent, Brewery and Beverage 
Drivers and Workers, Local No. 67, International Brother¬ 
hood of Teamsters, Chauffeurs, Warehousemen & Helpers 
of America, AFL, and it officers, representatives, and 
agents shall: 

1. Cease and desist from inducing or encouraging the 
employees of any customer of the Washington Coca-Cola 
Bottling Works, Inc., or of any other employer (other than 
Washington Coca-Cola Bottling Works, Inc.) to engage in 
a strike or a concerted refusal in the course of their em¬ 
ployment to use, manufacture, process, transport or other¬ 
wise handle or work on any goods, articles, or commodities, 
or to perform any services for their respective employers, 
where an object thereof is to force or require any employer 


io Counsel for the Coca Cola Company urges that the decision of the U.S. 
Court of Appeals for the Ninth Circuit in Capital Service v. N.L.B.B. as 
amended on rehearing, 204 F. 2d 848, 32 LRRM 2280, warrants a finding that 
both the “On Strike” and “Friends” picketing were per se violative of 
Section 8 (b) (1) (A) of the Act. The representative of the General Counsel, 
however, specifically stated on the record that he was not making this con¬ 
tention. As under Section 3 (d) of the Act the General Counsel is given 
final authority, on behalf of the Board, in respect to the issuance of com¬ 
plaints and the prosecution of complaints before the Board, wc regard Coca 
Cola’s argument in this respect as one addressed to an issue which is not 
properly before us. Bakery Drivers Local No. 276, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and Helpers of America, A.F.L. 
(Capital Service, Inc.), 106 NLRB No. 27; cf. Times Squares Stores, 79 
NLRB 361. 



or person to cease doing business with Washington Coca- 
Cola Bottling Works, Inc. 

2. Take the following affirmative action, which the Board 
finds will effectuate the policies of the Act: 

3129 (a) Post at its business office copies of the notice 

attached hereto as Appendix A. 11 Copies of said 
notice to be furnished by the Regional Director for the 
Fifth Region, after being duly signed by official representa¬ 
tives of the Respondent, shall be posted by the Respondent 
immediately upon the receipt thereof, and maintained by 
it for a period of sixty (60) days thereafter, in conspicuous 
places, including all places, where notices to members of 
the Respondent are customarily posted. Reasonable steps 
shall be taken by the Respondent to insure that said notices 
are not altered, defaced, or covered by any other material. 
The Respondent shall also sign copies of the notice which 
the Regional Director shall make available for posting at 
premises of customers of Washington Coca-Cola Bottling 
Works, Inc. 

(b) Notify the Regional Director for the Fifth Region, 
in writing, within ten (10) days of this Order, what steps 
the Respondent has taken to comply herewith. 

Signed at Washington, D. C. Dec. 10, 1953. 

Guy Farmer, Chairman 
■ Abe Murdock, Member 
I var H. Peterson, Member 
Philip Ray Rodgers, Member 
(seal) National Labor Relations Board 

In the event this Order is enforced by a decree of a United States Court 
of Appeals, there shall be substituted for the words “PURSUANT TO A 
DECISION AND ORDER ’* the words “PURSUANT TO A DECREE OF 
A UNITED STATES COURT OF APPEALS, ENFORCING AN ORDER.’’ 
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3130 Appendix A 

Notice 

To All Members of Brewery and Beverage Drivers and 
Workers, Local No. 67, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL 

Pursuant To 
A Decision and Order 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby give notice that: 

We Will Not induce or encourage the employees of any 
employer other than Washington Coca-Cola Bottling 
Works, Inc., to engage in a strike or concerted refusal in 
the course of their employment to use, transport, or other¬ 
wise work on goods, or to perform any service where an 
object thereof is to require any customer of Washington 
Coca-Cola Bottling Works, Inc., or any other employer, to 
cease using, handling, selling, transporting, or otherwise 
dealing in the products of or to cease doing business with 
Washington Coca-Cola Bottling Works, Inc. 

Brewery and Beverage Drivers and Workers, 
Local No. 67, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen 
and Helpers of America, AFL 
(Labor Organization) 

Dated By 

(Representative) (Title) 

This notice must remain posted for 60 days from the date 
hereof, and must not be altered, defaced, or covered by any 
other material. 

• ••••••••• 
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3131 

Intermediate Report and Recommended Order 

This proceeding, brought under Section 10 (b) of the 
National Labor Relations Act (61 Stat. 136) against the 
above-named Union upon charges duly filed by Bernard 
Rosenberg on behalf of Buckingham Supermarkets, and by 
Washington Coca Cola Bottling Works, Inc., complaint and 
amended complaint issued by the General Counsel of the 
National Labor Relations Board, bill of particulars and 
answer, was heard, pursuant to due notice, in Washington, 
D. C., on various dates from May 25 to July 8,1953. In sum, 
the amended complaint alleged violations by the Union of 
Sections 8 (b) (1) (A) and 8 (b) (4) (A) of the Act. 

All parties were represented by counsel, participated in 
the hearing, and were afforded opportunity to present and 
to meet evidence, argument, and briefs. Briefs were filed 
by the General Counsel on August 28 and by the Union and 
Coca Cola on August 31, 1953. 

3132 On the basis of my observation of the witnesses 
and upon the entire record in the case, I make the 

following: 

Findings and Conclusions 

From conceded facts, it is found that the Union is a 
labor organization within the meaning of Section 2 (5) 
of the Act, and that Buckingham and Coca Cola are en¬ 
gaged in commerce within the meaning of Section 2 (6) of 
the Act. 

The premises and operation involved 

The issues require some understanding of Coca Cola’s 
operations and the duties of its driver-salesmen. 

Coca Cola is engaged in the manufacture, bottling and 
distribution of its product, a well-known soft drink com¬ 
monly referred to as “Coke” at its place of business at 
400 Seventh St., S. W., Washington, D. C. At that location, 
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called the plant, it maintains two large buildings, with ex¬ 
tensive frontage on both 7th Street and D Street, at which 
it manufactures, bottles, and stores “coke”, houses its 
clerical and managerial staff, and garages its trucks used 
in the distribution of its product. Coke is sold by the Com¬ 
pany to various retail grocery and other establishments, 
called outlets, scattered throughout the Washington area, 
who in turn sell to the consumer. 

The sales to the outlets are made by uniformed Coca 
Cola employees, about 54 in number, known as driver- 
salesmen, who have regularly assigned routes, and who 
call on and deliver goods to each outlet at periodic inter¬ 
vals, generally several times a week. With the exception 
of two who handle syrup, the driver-salesmen handle only 
bottled coke. At the outlets the bottled coke is sold by the 
retailer to the customer in case, package, or bottle, usually 
from coolers or dispensing machines. The coolers and di¬ 
spensers, which bear the distinctive Coca Cola color and 
emblem, are furnished by Coca Cola. The coolers are sold 
outright to the retailer and become his property; the di¬ 
spensing machines are leased to the outlet by Coca Cola. 
In all there are some 6000 outlets, 2500 of which are 
equipped with dispensing machines. 

As his title indicates, the function of the driver-salesman 
is to deliver and to sell coke. He is charged with the re¬ 
sponsibility of developing sales on his route, securing new 
outlets, selling (for which he receives a commission) or 
leasing coolers, and seeing to it that the product is dis¬ 
played in an attractive manner in the outlets. To this end 
sales meetings are held at the plant once or twice a week, 
sometimes in the evenings, in which promotional programs 
are discussed and developed. The driver-salesman has a 
sales quota—usually 10 percent above his sales of the prev¬ 
ious year. 

The bulk of the driver-salesman’s work is performed on 
the route. His day may be summarized as follows: In the 


morning he reports for work at the plant about 7:25 a.m., 
and dons his uniform, consisting of a cap and jacket, bear¬ 
ing the Coca Cola emblem, at a locker assigned to him. He 
then checks at the office for special orders, boards his 
loaded truck, and goes out on the route; leaving the plant 
about 7:30. During the day he will return to the plant 
once, or in the summer twice, to reload with the assistance 
of a helper. Sometimes he will be assisted on the route by 
a helper. Reloading the truck requires about 20 minutes. 
Except for returns for re-loading, the driver-salesman will 
remain on the route until about 5 p.m., though in the sum¬ 
mer it may be as late as 7 or 7:30 p.m. At the end of the 
day he returns to the plant, reloads his truck for the next 
day, turns in his collections and a written report, doffs his 
uniform, then usually leaves for the day; though he may 
return in the evening for sales meetings. 

3133 At the outlet the driver-salesman ascertains the 
retailer’s needs and services the establishment. This 
service consists of replenishing and rotating the stock, fill¬ 
ing the cooler, removing empties, cleaning and waxing the 
machines, and checking the advertising. 1 In a small out¬ 
let these activities require about ten minutes time; in a 
large establishment they may take up to an hour. 

As a part of his general duties, the driver-salesman is 
also required to report to the plant any new or lost outlets, 
and to report any unusual competitive activities on his 
route. 

The dispute 

On or about January 27, 1953, Local 67 called a strike 
for recognition, still current at the time of hearing, against 
Coca Cola; as a consequence of which some 44 of the 
driver-salesmen ceased working. During the course of the 


i Written instructions given by Coca Cola to the driver-salesman list the 
following “service activities for the dealers” as his responsibility: check 
the refrigeration, crack the ice, see to it that the electric coolers are in good 
working condition; keep the cooler clean, drained and polished; empty the 
crown catchers if necessary; arrange the cartons on take-home delivery; 
rotate the case stock; and check advertising inside and outside the store, as 
to whether it is in good condition. 
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strike the plant was picketed by striking employees. In 
addition, some of the strikers also followed and picketed 
Coca Cola trucks which continued to make deliveries to 
the outlets; and, later, also picketed before outlets with 
so-called “consumer” or “friends” picket signs. On May 
11, 1953, however, an injunction was issued by the District 
of Columbia District Court, at the instance of the General 
Counsel, the effect of which was to prohibit the picketing 
away from the plant. Since that date picketing has con¬ 
tinued at, but has been confined to, the plant. 

The issue here is the legality of the picketing at or near 
the outlets. There is no contention that the picketing at the 
plant was unlawful. Responsibility of the Union for the 
picketing is not disputed. The strike was called by Local 
67 and approved by the Teamsters’ Joint Council No. 55; 
both of which directed the strike activity. The Joint Coun¬ 
cil is composed of delegates from each of the Teamster 
Locals in the Washington area; Local 67 (Beverage 
Drivers); Local 33 (Milk and Dairy); Local 730 (Ware¬ 
house Employees); Local 922 (Oil); and Local 639 (build¬ 
ing trades, over-the-road, concrete, and miscellaneous 
drivers). 


The picket signs 

At the plant the placards carried by the pickets during 
the first several days of the picketing bore the legend: 

On Strike 

Coca Cola 

International Brotherhood of 
Teamsters, Chauffeurs, 

Warehousemen 
and Helpers 

Local Union No. 67 
AFL 


3134 Later this placard was supplemented or supplanted 
by one reading as follows: 

Coca Cola 

On Strike 

Local 67 

Brewery & Beverage 
Drivers Union 

Approved by 

Teamsters Joint Council 55 
AFL 

Both these placards became known thereafter as “on- 
strike” signs. 

Picketing at sites away from the plant began about a 
week after that at the plant. At first such removed picket¬ 
ing was conducted with the on-strike signs, and occurred 
only while the driver was making deliveries. Later, begin¬ 
ning about or shortly after February 14, 1953, the Union 
introduced what became known as “friends” signs. These 
bore the following legend: 

Friends 

When you go into this store please do not ask for 

Coca Cola 

It is not delivered by members of Brewery and Beverage 
Workers Union No. 67, thus tending to decrease 
the earning opportunities of its members 
If you desire a Cola drink, please 
select some other brand. Thanks. 

Brewery & Beverage 
Drivers Union Local 67 
AFL 
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These friends signs were carried before some of the out¬ 
lets (generally) at times when Coca Cola trucks were not 
present. The on-strike picketing away from the plant was 
discontinued about April 10, 1953, and has not been re¬ 
sumed. As has been indicated, the friends picketing at 
the outlets was enjoined on May 11. 

The Union’s instructions 

Few of the striking employees had had any previous ex¬ 
perience with union organization; consequently most were 
unfamiliar with the tactics of strike action, or the legal 
limitations of picketing. In addition, the Union officials 
recognized that the traditional reluctance of union men to 
cross picket lines presented the Union with a problem as 
to delivery men when the picketing was extended beyond 
the plant. Consequently, with respect to each type of picket¬ 
ing, and particularly with regard to that away from the 
plant, the pickets were instructed by Business Agent Caton 
of Local 67, and by Robert Lester, President of the Joint 
Council and Business Agent of Local 33, as to the applic¬ 
able law. They were specifically told that under no cir¬ 
cumstances must deliveries to the outlets by drivers for 
suppliers other than Coca Cola be halted; otherwise, they 
were warned, the picketing would probably be en- 
3135 joined and the strikers ’ cause injured. Further, the 
instructions were that if drivers for outlet suppliers 
asked about the picket line, they were to be advised to go 
through it. These instructions, most specific with respect 
to the friends signs, were given at meetings of the strikers. 
Nevertheless, during the course of the truck and outlet 
picketing, some pickets continually complained that de¬ 
livery men were crossing their picket lines; a result they 
deemed inconsistent with conceptions of union solidarity, 
and nullifying the effect of the picketing. 

In addition, President Lester instructed the delegates 
to the Joint Council to inform the memberships of their 
respective locals that the picketing at or near the outlets 
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was an appeal to consumers only, and was not to halt their 
deliveries to the outlets, and that they should go through 
the picket lines. The record does not reveal, however, any 
substantial dissemination of this information by the offi¬ 
cials of the various locals, other than of Locals 67 and 33. 

Business Agent Caton suggested to picket captains that 
not more than 2 men picket at any given location, a sugges¬ 
tion later converted into an instruction by President Lester 
of the Joint Council. There was, however, substantial dis¬ 
regard of this instruction, and no apparent corrective 
action. 2 

It is contended by the General Counsel and Coca Cola 
that the instructions adverted to were either not given, or 
were mere sham. I find neither contention sustained. As 
evidence in support of their position, the General Counsel 
and Coca Cola point, inter aim, to two specific incidents: 
One, a statement by Business Agent Caton, made at the 
time he introduced the friends signs, to the effect that 
“good union men” would not go through “a blank piece 
of paper.” A statement something like this was contained 
in some remarks by Caton regarding the value of the 
friends signs as a device for effecting a consumer boycott. 
In my judgment the remarks do not, in their context, sug¬ 
gest a purpose contrary to the specific instructions given 
at the same time. , 

The second incident involves asserted directions given 
by Caton to pickets (and assertedly carried out) to the 
effect that they should secure and turn in the names of 
companies and the truck numbers in instances where 
drivers of suppliers went through the picket lines. Testi¬ 
mony to this effect, mainly by several former strikers who 
abandoned the strike and returned to work, was denied by 
Caton and other union witnesses. There is no evidence that 
the drivers of these trucks were ever contacted bv the 

- Lester testified that he gave this instruction because large, numbers of 
pickets “would give the employer and the Labor Board a correct impression 
that we were coercing people.” 
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Union, or that they thereafter failed to make deliveries 
to picketed outlets. I do not find it necessary to resolve 
the conflict. Assuming the truth of the affirmative testi¬ 
mony, the instruction is not inconsistent with the conclu¬ 
sion of a lawful purpose to induce the employers of the 
drivers not to make deliveries. See Richfield Oil Cory., 95 
NLRB 1191 at 1216-17 to the effect that such action is not 
a violation of the Act. As is indicated hereinafter, the 
relatively small number of instances where deliveries were 
“skipped,” though there were hundreds of instances of 
picketing, tends to negative any conclusion that the union 
officials sought to shut off deliveries to the outlets by sup¬ 
pliers. 

The on-strike picketing 

About a week after the strike began, the Union divided 
the pickets into some 8 to 10 crews of 4 to 6 men each 
3136 and instructed them to follow the Coca Cola trucks 
on their routes, and to picket the trucks at the stops, 
using the on-strike signs. The procedure usually followed 
may be thus summarized: 

When the truck stopped at an outlet, the picket crew in 
a trailing car stopped also. When the driver of the truck 
entered the outlet, one of the crew members (usually the 
crew, or picket, captain) followed him in without a picket 
sign. The striker would explain the strike to the person in 
charge of the store, and seek to dissuade him from pur¬ 
chasing Coca Cola from the driver-salesman. During this 
interval the truck, which was ordinarily parked in front 
of the outlet, might be being picketed: if so, generally by 
two strikers carrying on-strike signs walking up and down 
beside or around the truck, on the sidewalk or the street, 
or both. If the outlet was persuaded not to buy, any picket¬ 
ing of the truck ceased. 

This procedure continued for some days, after which the 
drivers of the coke trucks began to park at some distance 
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from the outlet, around corners, or in alleys. Instructions 
were then given by Caton to have one picket, carrying the 
on-strike sign, follow the uniformed driver as he went from 
the truck to the outlet and from the outlet back to the 
truck, to receive orders, make deliveries, or remove emp¬ 
ties. Generally the deliveries and removals were accomp¬ 
lished with the aid of a “dolly”, or hand-truck, carried 
on the truck. The loaded or empty dolly would be pushed 
by the driver or his helper, followed or accompanied by 
the picket apparently as closely as feasible. During the 
interval that the driver was in the outlet the picket would 
continue to walk up and down in front of the store. When 
the driver left, the picket left with him, perhaps following 
him back to the truck, and from there on to the next desti¬ 
nation. While the delivery was being effected, the truck 
would also be picketed in the fashion described in the 
previous paragraph. 

Though the issue is disputed, I find as a fact that the 
on-strike pickets patrolled in front of the outlet only either 
(1) when the truck was parked at the curb, or (2) when the 
driver or his helper were in the store. It is further 'found 
that the truck picketing was confined to the immediate 
vicinity of the truck. 

! 

The “friends” picketing 


The friends signs were introduced about or shortly after 
February 14, and their use continued until the injunction 
was secured on May 11. The signs were distributed to the 
pickets by Business Agent Caton with the explanation that 
they were an appeal to the public not to buy Coca Cola, 
were not picket signs in the conventional sense, and that 
they would enable the pickets to patrol “legally” before 
the outlets at times when Coca Cola trucks were not pres¬ 
ent; but that they were not to be used to halt deliveries 
to the outlets. It is clear from the procedure followed, that 
an objective of the Union in the use of the friends signs 
was to induce the outlets not to buy Coca Cola, an objec- 




tive apparently not unlawful under the Crowley’s Milk 
Co., case (102 *NLRB No. 102.) 3 

Thus at each outlet where the friends signs were used, 
the pickets first asked the proprietor or his repre- 
3137 sentative to cease buying Coca Cola. If the outlet 
acquiesced there was no picketing. If it refused, or 
if after acquiescing it later resumed purchasing, pickets 
in varying numbers patrolled the sidewalk the length of 
the outlet. In some instances this patrolling went on for 
as long as 5 or more days in front of a particular estab¬ 
lishment. 

As a result, some delivery men “skipped” deliveries. 
However, on the whole, in relation to the number of 
instances of picketing, numbering in the hundreds, the in¬ 
cidence of “skipped” deliveries is, in my opinion, small. 
Thus, at Buckingham Super-Market, for example—where 
the friends picketing lasted a number of days—though 
several delivery men skipped deliveries the first day, 
numerous others went through the line without apparent 
hesitation. Several who hesitated phoned their local union 
from the store for instructions, were told to deliver and 
did so. At a number of other outlets there were several 
successive days of picketing without interruption of any 
deliveries. 

At places other than Buckingham some delivery men 
also hesitated before delivering through the lines, and 
called their local union or their company, or both. In each 
such case, but one, they were directed to deliver, and with 
an occasional exception, did so. The one case where the 
driver was not directed to pass the line involved Larry 
Dempsey, a driver for Briggs Company, which supplies 
meat to Rvland’s Delicatessen. Encountering the picket 
line at Ryland’s, Dempsey called Bell, business agent of 

3 In that case a consumer boycott involving picketing of exclusively cus¬ 
tomer entrances of secondary employers, was found lawful, the Board 
saying: “. . . the Union’s secondary picketing, whether it be viewed as a 
direct appeal to the [secondary employer 1 or as an appeal to [the ultimate con¬ 
sumer] was not violative of Section 8 (b) (4) (A) of the Act.” (Emphasis 
supplied) 


Dempsey’s union (Teamsters’ Local 639), and asked Bell 
what he should do. Bell told Dempsey that he could not 
advise him either way, that Dempsey would have to use 
his “own discretion”, but that the Union would “back 
him” in whatever he did. 

Many of the outlets patrolled had but one entrance, which 
was used by customers, employees, and delivery men alike. 
Some had two entrances, one of which was used exclusively 
for deliveries; the other exclusively for customers, or for 
customers, employees, and certain types of delivery. In 
at least one outlet, Maryland Super-Market, both the 
customer entrance and separate entrances used exclusively 
for deliveries were picketed with friends signs on an 
occasion when there was no Coca Cola truck in the vicinity. 

In at least one instance the pickets used the friends signs 
to prevent delivery to an outlet. This occurred at 
Calflorida Market, on Columbia Road. Directly across the 
street from Calflorida is Argonne Market. Sometime during 
March 1953 L. J. Zahra, a member of Teamsters’ Local 
33, and a driver for Wonder Bread, drew up to Argonne 
to serve it. Observing friends pickets patrolling before 
Argonne, Zahra decided not to serve the shop, and instead 
started across the street to serve Calflorida. Several 
pickets immediately detached themselves from the line at 
Argonne, crossed to Calflorida in front of Zahra, and began 
to patrol before that store. Seeing this development, Zahra 
climbed into his truck and drove away. 1 
3138 At Buckingham Super-Market, despite union 
instructions to the pickets not to speak with 
delivery men unless they asked questions, and then only to 

4 Zahra’s decision not to serve these 2 stores resulted from a personal bias 
against Coca Cola. After the incident Zahra telephoned President Andre of 
Local 33 and reported it. Andre told Zahra that he ‘ ‘ had to serve ’ * the stbres, 
but Zahra would not comply. Several days later Joint Council President Lester, 
in a conversation with Zahra, reiterated Andre’s instruction, and when Zahra 
persisted in his opposition, Lester observed, “You believe in making things 
rough on everybody, don’t you?” 

While these facts are corroborative of the Union’s official policy not to 
interfere with deliveries to the outlets, they do not absolve the Union from 
responsibility for the obvious, and successful, inducement of Zahra by the 
Union’s pickets not to deliver to Calflorida. 
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tell them to deliver, pickets queried two delivery men. 
This occurred about March 9. In the one instance the 
delivery man was Francis Winchester, a driver for 
Wonder Bread and member of Local 33, who had 
previously been told by Joint Council President Lester to 
make deliveries through the lines. As Winchester 
approached the line at Buckingham to make a delivery, 
he was asked by a picket: “You are not going to cross the 
line, are you?” Winchester nevertheless did cross it. 

The other case at Buckingham involved Jack King, 
driver for Royal Crown Cola and a member of Local 67. 
Picket Morrisette asked King whether he was “going to 
service the stop.” As a consequence King did not enter 
the store. When King returned on the next or the second 
day thereafter, two pickets asked King the same question. 
King nevertheless went into the store, checked the stock, 
and found it sufficient. 

In the context of the action, it is found that these 
questions of Winchester and King were in the nature of 
inducement to them not to deliver to Buckingham. 

Despite the suggestion of Business Agent Caton and the 
instruction of Joint Council President Lester, adverted 
to heretofore, to the effect that the number of pickets at 
any one location should be limited, on a number of 
occasions the pickets marched in large numbers. Thus, at 
Fairfax Food Town the number was variously estimated 
at 15 to 25 on one occasion, patrolling the 60 foot frontage 
of the store. Other similar instances were Argonne Market, 
where there were as many as 10; Sunrise Market 8, and 
Train’s Market 12; at Brinsfield’s Drug Store, which has 
a large corner frontage totalling 225 feet on two streets, 
there were 20 to 30; at Buckingham Super-Market (70 or 
more feet frontage) 12 to 18; at Brodsky’s Delicatessen 
there were as many as 15; and at Kay’s Market 14. 
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Conclusions as to the 8 ( b ) (4) ( A) allegation\ 


I find the friends picketing have been conducted, in some 
instances, in such a manner as to constitute unlawful in¬ 
ducement and encouragement of employees. 

As has been seen, Business Agent Bell of Local 639 
did not instruct driver Larry Dempsey, when the latter 
asked for advice, to make the delivery at Ryland’s. Bell 
himself had received instructions from Joint Council 
President Lester that such was the Union’s policy, and 
that the drivers should be so informed. When Dempsey 
asked for advice, I think Bell was under a duty to state 
the policy and to negative any conclusion by Dempsey that 
the Union would approve his not making the delivery. 
This Bell did not do; thereby, in my judgment, inducing 
and encouraging Dempsey to skip the stop. 5 
3139 At Calflorida and Argonne Markets the Zahra 
incident clearly disclosed the pickets’ purpose of 
inducing delivery men not to make deliveries to those two 
locations. 


The questioning of drivers Winchester and King by 
pickets at Buckingham as to whether they were going to 
cross the picket line, also constituted prohibited induce¬ 
ment and encouragement. 

At Maryland Market the strikers picketed the separate 
entrances used exclusively for deliveries, though there was 
no Coca Cola truck in the vicinity. This also constituted 
unlawful conduct. Capital Service, Inc., 100 NLRB No. 164. 

Not necessarily decisive by itself, but indicative in some 
situations of purpose other than informational in some of 
the friends picketing, was the unnecessarily large number 


5 See Bichfield Oil Co., 95 NLRB 1191, 1193, where the Board found a 
somewhat similar incident evidence of prohibited inducement and encourage¬ 
ment: 

“. . . when the pickets were asked by employees of third parties having 
business with Bichfield [the secondary employer] whether they might cross 
the picket line, the pickets replied, “You are 21 years of age. Use your 
own judgment.” The record demonstrates that the pickets' evasive re¬ 
plies, suggestive of a negative response, thereby caused considerable dis¬ 
ruption to Richfield’s business with such third parties.” 

See also EammermiZl Paper Co., 100 NLRB No. 192. 
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of pickets used at a number of locations. At such outlets 
—as at Argonne and Buckingham—where there is other 
evidence of inducement and encouragement, the number of 
pickets is corroborative of the conclusion of violation. 

Such of the picketing as constituted unlawful induce¬ 
ment and encouragement of employees of suppliers also 
necessarily constituted, under the circumstances, picketing 
designed to or having the effect of inducing or encouraging 
the employees of other employers (such as employees of 
the outlets involved in the incidents, or employees of other 
suppliers) likely to be affected by the particular unlawful 
picketing, to refuse concertedly to perform services for 
their employers. 

Though all this conduct was contrary to the instructions 
and policy of the Union, the action was within the scope 
of authority of the pickets, and the Union is therefore 
chargeable with responsibility for it. 

It is consequently found that, by the inducement and 
encouragement above found, of the employees of secondary 
employers to refuse to perform services for their em¬ 
ployers with an object of requiring the outlets to cease 
doing business with Coca-Cola, the Union violated Section 
8 (b) (4) (A) of the Act. 

In view of that determination, it is unnecessary to 
discuss other evidence and contentions of the General 
Counsel and the charging parties which, if found sus¬ 
tained, would merely be corroborative of the conclusion of 
violation. In this category are the following questions or 
contentions: (1) whether the on-strike picketing at the 
outlets was violative of Section 8 (b) (4) (A), or was 
instead primary — and therefore legal action ; 6 and 

«In the Schultz case, 87 NLRB 502, the Board held that picketing of trucks 
of a primary employer at secondary premises was, under the particular cir¬ 
cumstances there involved, primary and lawful action. Cf. Sterling Beverage 
Co., 90 NLRB 401. In the later case of Moore Drydock Co., 92 NLRB 547, 
549, the Board laid down a series of tests—approved by the Second Court 
of Appeals in the case of Howland Dry Goods Co., 191 F. 2d 265—for de¬ 
termining whether pickets at the premises of secondary employers is primary 
or secondary in character. The Board said in the Moore Drydock case: 

In the kind of situation that exists in this case, we believe that picketing 
of the premises of a secondary employer is primary if it meets the fol- 
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(2) the contention that consumer picketing before 
3140 secondary premises, where the picketed entrances 
are commonly used by customers, employees, and 
delivery men alike, is prohibited. On these and other con¬ 
tentions not disposed of herein, I find no occasion to pass. 
National Container Corporation, 103 NLRB No. 138, 
note 14. 

The 8 (b ) ( 1) (A) allegation 

The General Counsel contends that the Union violated 
Section 8 (b) (1) (A) of the statute by the following 
asserted conduct: (1) A threat made to Leon Jackson, an 
employee of Ryland’s. (2) Mass picketing at 5 stores: 
Fairfax Food Town, Buckingham, Brinsfield’s, Brodsky’s, 
Train’s, and Kays’. 

The incident involving Jackson was as follows. Ryland’s 
was picketed with friends signs in March at a time when 
Ryland, its proprietor, was absent. While the picketing 
was going on, Ryland telephoned the store and was in¬ 
formed of the picketing by Employee Jackson. Ryland 
directed Jackson to tell the pickets that he would cease 
buying coke. Jackson did so. The pickets then ceased 
patrolling, at the same time telling Jackson that if he 
resumed buying they would “make it rough” on him. 

Assuming, without deciding, that the remark was 
directed to Jackson in his capacity of employee, and not 
as the representative of Proprietor Ryland, and assuming, 
without deciding, that the threat was one of physical 
reprisal and not merely a threat to resume the picketing, 
I do not think it violative of Section 8 (b) (1) (A). The 
right of Ryland or Jackson to purchase Coca-Cola is not 
a right protected by Section 7 of the statute; and inter¬ 
ference with that right is consequently not a violation of 
Section 8 (b) (1) (A). 

lowing conditions: (a) the picketing is strictly limited to times when the 
situs of dispute is located on the secondary employer’s premises; (b) at 
the time of the picketing the primary employer is engaged in its normal 
business at the situs; (c) the picketing is limited to places reasonably 
close to the location of the situs; and (d) the picketing discloses clearly 
that the dispute is with the primary employer. 
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I also find the mass picketing allegation unsnstained. 
Mass picketing has been defined as picketing “conducted 
. . . in a maner . . . tending to bar employees* ingress 
and egress.” Cory Corporation, 84 NLRB 972, 974. 
Though the size of the picket line at some of the outlets 
has been considered in determining whether or not it con¬ 
stituted an informational technique, I find no substantial 
evidence that it interfered with ingress or egress. 

Coca-Cola also contends that the friends picketing con¬ 
stituted a violation of Section 8 (b) (1) (A) per se, citing 
as authority therefor the decision of the Ninth Court of 
Appeals in the case of Capital Service Co., 31 LRRM 2326. 
The General Counsel disclaims such a contention. Since 
the framing of the issues of violation is a function com¬ 
mitted by Congress exclusively to the General Counsel, 
and not to private parties, I find this contention beyond 
the scope of the issues. Moore Dry Dock, 92 NLRB 547, 
note 1. 

It will consequently he recommended that the allegation 
of violation of Section 8 (b) (1) (A) be dismissed. 

The effect of unfair labor practices 
upon commerce 

The activities of the Respondent set forth above, 
occurring in connection with the operations of the 
charging parties and the named outlets, previously 
described, have a close, intimate, and substantial 
3141 relation to trade, traffic, and commerce within the 
District of Columbia, and tend to lead to labor 
disputes burdening and obstructing commerce and the 
free flow of commerce. 


The Remedy 

Having found that the Respondent has engaged in unfair 
labor practices, it will be recommended that it cease and 
desist therefrom and take affirmative action designed to 
effectuate the policies of the Act. 


51 


Upon the basis of the foregoing findings and conclusions, 
and upon the entire record in the case, I make the 
following: j 

Conclusions of Law 

1. Brewery and Beverage Drivers and Workers, Local 
No. 67, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of America, AFL, 
is a labor organization within the meaning of Section 2 (5) 
of the Act. 

2. By inducing and encouraging employees of suppliers 
to outlets of, and employees of outlets of, Washington 
Coca Cola Bottling Works, Inc., to engage in a concerted 
refusal to perform services for their employers, with an 
object of requiring the outlets to cease doing business 
with Coca Cola, Local 67 has engaged in unfair labor 
practices within the meaning of Section 8 (b) (4) (A) of 
the Act. 

3. The aforesaid unfair labor practices are unfair labor 
practices affecting commerce within the meaning of 
Section 2 (6) and (7) of the Act. 

4. The Respondent has not committed unfair labor 
practices in violation of Section 8 (b) (1) (A) of the Act. 

Recommendations 

i 

Upon the basis of the above findings and conclusions, it 
it is recommended that the Respondent, Brewery and 
Beverage Drivers and Workers, Local No. 67, Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, AFL, its officers, 
representatives, and agents, shall: 

1. Cease and desist from inducing and encouraging the 
employees of any employer, other than Washington 
Coca Cola Bottling Works, Inc., to engage in a strike or 
concerted refusal in the course of their employment to 
perform any services for their employers, where an object 


52 


thereof is to force or require any employer or person to 
cease doing business with Washington Coca Cola Bottling 
Works, Inc. (Hoosier Petroleum Co., 106 NLRB No. 111). 

2. Take the following affirmative action which it is found 
will effectuate the policies of the Act: 

(a) Post at its business office and meeting halls in 
Washington, D. C., copies of the notice attached hereto 
as an appendix. Copies of such notice, to be furnished by 
the Regional Director for the Fifth Region, shall, after 
being duly signed by an official representative of the 
Respondent, be posted by it immediately upon receipt 
thereof, and maintained by it for sixty (60) consecutive 
days thereafter in conspicuous places, including all places 
where notices to members are customarily posted. Reason¬ 
able steps shall be taken by the Respondent to insure that 
said notices are not altered, defaced, or covered by any 
other material. 

3142 (b) Notify the Regional Director for the Fifth 

Region in writing, within ten (10) days from the 
date of this Recommended Order, as to what steps the 
Respondent has taken to comply therewith. 

It is further recommended that unless the Respondent 
shall, within twenty (20) days from the date of service of 
an order transferring this case to the Board, notify the 
Regional Director in writing that it will comply with the 
foregoing recommendations, the National Labor Relations 
Board issue an order requiring the Respondent to take ’the 
action aforesaid. 

It is further recommended that the allegation that the 
Respondent violated Section 8 (b) (1) (A) of the Act be 
dismissed. 

Dated at Washington, D. C., this 13th day of October 
1953. 

Charles W. Schneider 
Charles W. Schneider 
Trial Examiner 
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3143 Appendix 

NOTICE 

To all Members of Brewery and Beverage Drivers and 
Workers, Local No. 67, International Brotherhood 
of Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL 

Pursuant to 

The Recommendations of a Trial Examiner 

of the National Labor Relations Board, and in order to 
effectuate the policies of the National Labor Relations Act, 
we hereby give notice that: 

We will not induce or encourage the employees of any 
employer, other than Washington Coca Cola Bottling 
Works, Inc., to engage in a strike or concerted refusal in 
the course of their employment to perform any services 
for their employers, where an object thereof is to force 
or require any employer or person to cease doing business 
with Washington Coca Cola Bottling Works, Inc. 

Brewery and Beverage Drivers and Workers, 
Local No. 67, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL 

(Labor Organization) 

Dated. By... 

(Representative) (Title) 

This notice must remain posted for 60 days from the 
date hereof, and must not be altered, defaced, or covered 
by any other material. 
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3146 

Petition for Declaratory Judgment and/or Clarification of 

Board Order 

The respondent, Local Union 67 represents to the Board 
as follows: 

1. That it is the party respondent aggrieved by the order 
of the Board dated December 10, 1953 (107 NLRB #104) 
in the above matter, and is uncertain of its rights or 
liabilities as contained in said order, and, accordingly 
requests that by declaration or clarification the Board 
issue such supplemental decision as would clarify and make 
more certain those rights or liabilities that accrue to 
respondent by reason of said decision. 

2. Jurisdiction to entertain this petition is conferred on 
the Board by Act of June 11, 1946, Ch. 324, Title 5, 60 
Stat. 239, and Rules and Regulations of the National Labor 
Relations Board 102.49. 

3. The respondent is uncertain of its liabilities where it 
has carried on picketing at secondary employers’ premises 
by the use of “on-strike” or “Friends” signs. The 
decision states: 

“# • • fundamental principle has been established 
that this section proscribes picketing as the separate 
premises of employers who are not a party to the picketing 
union’s primary labor dispute.” 

Respondent requests that the Board declare or clarify 
the rights and liabilities of respondent in the following 
respects and in any other respect that the Board deems 
appropriate: 

3147 (a) Does the Board mean by the above statement 
that picketing at the premises of a secondary em¬ 
ployer is per se a violation of Sec. 8 (b) (4) (A) of the 
Ac? or, 



(b) Does the Board mean by its decision that picketing 
at the premises of a secondary employer, under the circum¬ 
stances as shown in this case, is proscribed only where 
respondent fails to see that its instructions directing all 
employees of neutral employers to cross the line are car¬ 
ried out, or where union members refuse to cross a picket 
line because of a disinclination to do so? 

(c) Is “ disinclination ” of union members to pass a 
picket line in the circumstances of this case chargeable to 
the respondent making his refusal an illegal act of re¬ 
spondent where employees of neutral employers are spe¬ 
cifically directed to make deliveries? 

(d) Does the Board mean by its decision that where the 
complainant has its business in the same state, or in a rea¬ 
sonable immediate area of its delivery outlets, that picket¬ 
ing by “on-strike’’ or “Friends” signs is illegal, regard¬ 
less of its object? or 

(e) Does the Board mean that where the Company has 
its business without the state or -without a reasonable im¬ 
mediate area of its delivery outlets, that picketing of that 
type carried on in this case is legal if the objective is legal ? 

(f) Does the fact that most all of the work performed 
by the employees in question is performed for the Com¬ 
pany, not at the place of business of the Company, but on 
the trucks, loading and unloading at the outlet, servicing 
and repairing equipment at the outlet, selling the product 
and arranging the product in a salesman-like manner to 
produce sales at the outlet have any bearing on the right 
of picketing -where the object is simply to advertise the 
strike against the Company to the owners of the outlets 
and the general public? 

(g) Does the fact that where there is no delivery en¬ 
trance at an outlet, but an entrance used in common by em¬ 
ployees of the outlet, deliverymen of other employers and 
the customers of the outlets, affect the right to carry on 
the type of picketing as shown in this case at such common 
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entrance where the object is to advertise the strike against 
the Company to the employers of the outlets and the 
3148 general public? Under these circumstances, would 
the above type of picketing be a violation of Sec. 
8 (b) (4) (D) of the Act or would that be protected activ¬ 
ity not prohibited by the Act? 

(h) Does this decision mean that if the respondent took 
the following action (which it intends to take if the de¬ 
cision is clarified to so permit): 

1. Advertise in a local newspaper the dispute with the 
Company, explaining to the public that the dispute is with 
the Company only and that there is no dispute with the 
retail outlets. 

2. Request the employees of the retail outlet by distrib¬ 
uted circulars to ignore the picket signs, advise them that 
there is no dispute with their employer, and to freely cross 
the picket line. 

3. Advise the customers of the retail outlets that the 
dispute is with the Company and not with the outlet, and 
to freely cross the line, at the same time requesting them 
and the retail outlet not to purchase Coca Cola. 

4. Instruct the employees of other employers who make 
deliveries of other products, both by picket signs, instruc¬ 
tions at local meetings, and personal letter, that they 
should freely pass through the picket lines, and refusal to 
do so will not be condoned or protected either by respond¬ 
ent or sister local unions with which that driver may be 
affiliated, and send notice of those instructions to all com¬ 
panies making deliveries which have collective bargaining 
contracts either with respondent or its sister local unions 
in the District of Columbia. 

that such picketing both by “on-strike” and “friends” 
signs would be protected activity and legal? 


Wherefore, the premises considered, petitioner prays: 

1. That the Board declare and/or clarify by supple¬ 
mental decision if the activities of respondent as described 
in the petition are proscribed or protected under the Act. 

2. That the Board grant such other and further 
3149 relief as to the Board may deem meet and proper. 

Thomas A. Caton 
Thomas A. Caton 
Business Agent, Local Union 67 


District of Columbia, ss: 

I, the undersigned Thomas A. Caton, solemnly swear that 
I have read the foregoing and annexed petition by me sub¬ 
scribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those 
stated upon information and belief I believe to be true. 

Thomas A. Caton 
Thomas A. Caton 


Subscribed and sworn 
uary, 1954. 

(Seal) 


Thomas X. Dunn 
Thomas X. Dunn 

William J. Walsh 
William J. Walsh 
Attorneys for Petitioner 


to before me this 11th day of Jan- 

Fred S- Walker 

Notary Public, D.G. 

Martin F. O’Donoghue 

_ i 

Martin F. O’Donoghue 
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3157 February 9, 1954 

Martin F. O’Donoghue, Esquire 
William J. Walsh, Esquire 
Thomas X. Dunn, Esquire 

831 Tower Building 

Washington 5, D. C. 

Re: Washington Coca Cola Bottling Works, Inc. 

Case Nos. 5-CC-28 & 30 

Gentlemen: 

The Board has considered the Respondent’s recent sub¬ 
mission identified by it as a Petition for Declaratory Judg¬ 
ment and/or Clarification of Board Order, and also the sup¬ 
porting memorandum accompanying it. 

It is the Board’s view that its recent Decision and Order 
are clear and dispositive of the factual and legal issues 
presented for its determination by the record reviewed in 
this matter, and that further clarification of the decision by 
the Board is unnecessary. Questions of compliance with 
that Order should initially be taken up by the Respondent 
with the Regional Office in Baltimore. It is the Board’s 
hope that the Respondent will comply in all respects with 
its Order and discontinue the illegal practices proscribed 
by the Board’s Order. 

Accordingly, the Board has ordered that the Respond¬ 
ent’s submission, in all respects, be, and it hereby is, denied. 

Very truly yours, 

Frank M. Kleiler 
Executive Secretary 


cc: All parties 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
49 Roy Lyiion 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• ••••••••• 

64 Q. (By Mr. Constantine) How many entrances are 
there to your store? A. One. 

Q. And who uses that entrance, besides the customers? 
A. Everybody, deliverymen, and customers. 

65 Q. Deliverymen and customers? A. Oh, yes. 

Q. How about your own employees ? A. Yes, there 
is only the one entrance. 

Q. And with reference to that one entrance, where did the 
picketing occur? A. In front of the entrance. 

• * • * * # * • # * 

66 Q. What kind of sign did they have then? A. 
Well, it was a different sign. I believe the top of 

the sign said “Friends”, and “If you buy soda in this 
store”, or something of that nature, “don’t buy Coca 
Cola.” 

Q. Do you remember the name of the union, or don’t you? 
A. Well, it was the same local. 1 

Q. Now, how many pickets were there at that time? A. 
There was about eight at that time. 

Q. And they marched where, with reference to your 
store? A. Up and down in front of the store. 

*•****#*•• 

; 

Q. (By Mr. Constantine) Did they talk to you before 
they picketed? A. Yes, they did. 

• • • • • * * # * • 

Q. And what did he say to you? A. The man 
that talked to me first asked me if I sold Coca Cola, 
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and then he told me that unless I stopped selling it, they 
would picket the store. 

Q. And that was before the picketing occurred? A. Yes. 
Q. And did you tell them you were going to stop buying 
Coca Cola? A. No. 

Q. And how long after that conversation did the picket¬ 
ing happen ? A. A couple of minutes, I guess. 

********** 

68 Q. (By Mr. Constantine) What deliveries did you 
expect at the time that the picketing was going on? 

A. Well, there were numerous deliveries which occurred 
during those three hours. 

69 Q. Can you name them? A. Well, 7-Up, Rock 
Creek Soda, chickens from Morris Bressler, and I 

believe Washington Cheese. That is about all that I recall. 
Q. You were expecting those during that time? A. Yes. 
Q. That was their normal time? A. That was their 
normal time there. 

Q. And did you receive those deliveries? A. Not all 
of them. 

Q. Which ones did you fail to receive? A. 7-Up, Rock, 
and Washington Cheese. 

********** 

78 Q. (By Mr. Shawe) And the entrance where the 
employees picketed was the same entrance your em¬ 
ployees used to go to work? A. Yes. 

Q. How large is the entrance to your store? A. Well, 
it is just a single door, about thirty inches wide, 

79 probably, or something like that. 
********** 

Q. (By Mr. Shawe) WTiat occurred during this period 
when you had these eight pickets in front of the store? A. 
Well, they just walked back and forth in front of the 
entrance, and of course there was a little trouble with 
people getting in and out at times, as the entrance is small. 
********** 
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90 Beatrice B. Baker 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

* * • • * # * * # # 

93 A. The only thing you can see offhand quickly is 
“Friends’’ and Coca Cola. All of my customers 

nagged me for the whole day as to what w^as on the sign, 
why are they striking, why are they picketing my store. 

Q. And how long did that picketing last? A. That par¬ 
ticular day, it just lasted during the time that the Coca 
Cola’s were being delivered. 

Q. And how many entrances are there to your 

94 store? A. Just one. 

Q. That is a front entrance? A. Yes. 

Q. It is used by customers? A. It is a very narrow 
entrance. 

Q. And it is used by people making deliveries? A. And 
for the deliveries of merchandise. 

* * * * # * • * « # 

102 Charles S. Burch 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

*••*•*••*• 

103 Q. Did you have any talk with the pickets before 
they started picketing? A. Yes, there was a leader 

among the four. 

104 Q. Can you tell the Trial Examiner the substance 
of the conversation you had with Keyes? A. He 

told me that they w r ere on strike, and he explained this 



and that, and that he was going to picket if we didn’t 
quit buying Coca Cola. 

I told him I thought I was free to buy and sell anything 
that was legal, so he said he was going to have pickets, 
and I said, “Help yourself, the sidewalk is yours.” 

Q. How long after that conversation did the picketing 
start? A. Right then, they went out and put their signs 
on, and started picketing. 

106 A. One regular, and one part time. 

Q. How long did that picketing continue? A. Oh, 
I would say three hours, or better. 

Q. And then what did you do? A. Well, I went out 
and told them to quit, because I have some union con¬ 
tractors that come in there, see. 

Q. Did you tell that to them? A. I don’t recall whether 
I did or not, I believe I did. I told them for my benefit 
I would stop buying Coca Cola, because I have got some 
customers that can’t walk across that picket line, you see, 
so get them away. 

Q. You told them to take the pickets away? A. That is 
right, and I quit buying Coca Cola. 

Q. Did you have any talk with respect to the Coca Cola 
on hand? A. Yes, he told me to go ahead and sell that. 
I tried to sell them to him. 

Q. But he told you it was all right to sell what was on 
hand? A. That is right. 

• ••••••••* 

111 William Russell Hardesty 

a witness called by and on behalf of the General Counsel, 
having been duly sworn, was examined and testified as 
follows: 

Direct Examination 

• ••••••••• 

A. Well, they came in the store, and I went and 
asked them why were they picketing out front, what 
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was going on, and they told me that they had warned me 
that if I sold any more Cola Cola’s they would picket 
the store. 

I told them that was the first time I had ever talked to 
them, and they said—they picked out someone in the 
store, they picked out the fellow they talked to. 

Q. Who? A. Carl Philpott, a new employee. 

They said that my competitors said that if I stopped 
selling Coca Cola’s they would stop, or something to that 
effect, and they were going to picket me until I stopped 
selling Coca Cola’s, so I told them I would discontinue as 
of that time, and they told me, “No, don’t do that, sell 
whatever you have on hand. You don’t have to refuse 
sale of what you have, but don’t buy any more”, and they 
left with that understanding. 

Q. That is you agreed not to buy any more, and they left? 
A. Yes, sir. 


• ••#•••••• 

120 Sara Y. Pokress 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 


121 Direct Examination 


Q. (By Mr. Constantine) Mrs. Pokress, will you please 
give your full name? A. Sara Y. Pokress. 

Q. And where do you live, please? A. 68 Sheridan 
Street, Northeast. ! 

Q. And you and your husband operate a delicatessen on 
Columbia Road, Washington, D. C.? A. Yes, sir. 

Q. What is the name of that? A. Califlorida Delicatessen. 




* 




123 Q. And through which door do you receive de¬ 
liveries? A. The front door. We have just that 
one entrance. 
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Q. And during the time of the picketing, were you due 
to have any deliveries of other supplies such as bread and 
milk, and so forth? A. Yes. 

Q. Were those deliveries made during the time of the 
picketing? A. Well, no, the 7-Up man stopped and started 
to come in, and then he got in his truck and went away, 
and then I saw the Thompson Milk truck stopping across 
the street, and he just started down and then discovered 
that they were picketing, so he just went right on his way. 

Q. Are those the only two deliveries that you missed? 
A. That is all I saw, yes. 

Q. Did they come back later in the day? A. The 7-Up 
man did, but not the Thompson. 

124 Q. Did you have any talk at all with the pickets, 
or did they speak to you? A. Yes, they came in 
and spoke with me, and they told me that they would stop 
if we would consider not buying any more Coca Cola. 

I said if they could get the cooperation of everybody 
on the block, or in the vicinity, we would go along with 
that. 

Q. And did you stop buying Coca Cola? A. We did stop 
for awhile, and then we discovered that so many of the 
other stores had bought it that we started buying them 
again ourselves. 

Q. Did the picketing stop as a result of your assurance 
to the pickets that you would stop buying Coca Cola? 
A. Yes. 

• ••••••••• 

129 Melvin Karsch 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 

Q. (By Mr. Constantine) Sometime prior to the present 
time, you were operating where? A. 1813 Columbia Road, 
Northwest. 

Q. And under what name ? A. Argonne Market. 

Q. Is that across the street, or almost across the 

130 street from Califlorida Delicatessen? A. Just across 
the street. 

* * * # • • • • * * 

Q. And how many pickets were there? A. At the time 
that I drove up to the store, there were ten pickets. 

131 Q. And how long was the picketing there? A. 
Well, that picketing was done all that day, and part 

of the following morning. 

» * * * • * • * * * 

132 A. All the pickets w T alked in and turned their 
cards around, and told me that I should work with 

them much better than I did, in doing that, so I said, 
“Well, I didn’t want this trouble in the first place”, and 
we took the Coca Cola’s and moved them in the back, and 
they walked away. 

Q. Who is “we”? A. My help, the help I had. I had 
three fellows working. 

Q. Did you have any assistance from the pickets in 
moving those back? A. I did. 

Q. How many pickets helped you move the Coca Cola 
back? A. About four or five. 

Q. Did you have it on sale in back? A. Well, I sold 
it, but I had to take it out of the back to sell it, yes. 

Q. In other words, you didn’t put it out of the sight 
of the customers? A. I did. 

Q. You just put it out of sight of the front door? 

133 A. I put it out of sight of the customers, I put it 
in the back room. 
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Q. Did you have any talk with the pickets with respect 
to what was going to happen to that Coca Cola you had on 
hand? A. I told them I was going to keep the Coca Cola 
until I sold it out, but they suggested I keep it in the back, 
and not to buy any more until I sold that out. 

Q. They suggested not to buy any more until you sold 
it out? A. No, not to buy any more after I had sold it out. 
*•**•#***• 

Q. How many were there the second day? A. I don’t 
recall, I think four to six. It was off and on, they changed 
shifts. 

Q. Now, how many entrances are there to your store? 
A. One. 

Q. That is the front entrance? A. That is right. We 
had two, but we cut one off years ago. 

• ••••••••• 

134 Q. Did they picket the whole front of your store? 
A. The whole front of my store was picketed, sure. 

Q. On both days? A. On the day, and the following 
morning. 

Q. During the time that the picketing occurred, were 
you scheduled to have any deliveries of supplies? A. 
Yes, sir. 

##**#***•# 

Q. (By Mr. Constantine) Did you have any supplies due 
during that time? A. Yes, sir. 

135 Q. What were they? A. Bread. 

Q. What bread? A. I have bread delivery men, 
four as a matter of fact, I think it is four, Wonder Bread, 
County Fair, Sunbeam, Bond, that is four breadmen that 
I have every day. It so happened that the first morning 
that I was picketed, the Sunbeam man delivered before 
they had ever gotten there, I think, but nobody else 
delivered. 
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The Witness: I did the cheeking in my store, as well as 
a lot of other work, of course, and I was standing in front 
waiting for the Wonder Bread man to get there. I saw 
him drive up across the street, and start for my 
136 store, but as soon as he looked over my way, he 
changed his mind and started going to Califlorida, 
and he never got there either. He kept on going, and 
didn’t come back that day. I didn’t have Wonder Bread 
served to me all that day. 

Q. (By Mr. Constantine) After the Wonder Bread man 
started to go to your store, he went to Califlorida? A. 
That is right. 

Q. Was there any picketing there at that time? A. No, 
but two of them got in front of him before he got there. 
Q. When? A. Immediately. 

Q. They preceded him over to Califlorida? A. That is 
right. 

Q. How long did those pickets stay at Califlorida? A. 
I didn’t pay much attention to the pickets over there. I 
had enough of them in front of my place, so I couldn’t. 

Q. Were they pickets who were in front of your store? 
A. Two of them left my place and went across the street. 

Q. And preceded the Wonder Bread delivery man; you 
say? A. They did. 

*«*•#••••• 
161 John F. Erlter, Jr. 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

164 Q. How many pickets were there at the time the 

165 store was picketed? A. I didn’t count them, several 
again, I would say four to six men. 

• ••*#••••• 
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Q. Who uses that front entrance? A. Both customer 
and delivery entrance. 

Q. Which delivery service uses the front entrance? 
A. All milk drivers, 99 percent of the deliveries come 
through my front door. 

Q. And how many employees do you have? A. Well, 
full time or part time? 

Q. How many full time? A. Four. 

166 Q. And how many part time? A. Two. 

Q. And what entrance do they use in going and 
coming from work, and going and coming from lunch? 
A. The front door, sir. 

Q. That is the door where the pickets went by? A. That 
is correct, sir. 

##*#**••*• 

174 Mr. O’Donoghue: We picketed that store with 
those “Friends’’ signs, just as this man testified. 

179 Morris Akman 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

180 # * * A. There was a couple of fellows followed the 
driver in one day that came in to give me service. 

Q. The Coca Cola driver? A. That is right. 

Q. And did those fellows speak to you? A. Yes, they 
come in and requested me to do away with Coke for the 
time being because they were on strike. 

Q. And did you stop selling? A. No, I didn’t go along 
with them. 

Q. What happened after that? A. As soon as the Coke 
driver delivered the Cokes and left, I noticed there were 
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two fellows in front walking back and forth, pacing, with 
signs. 

• * • * * * * • • • 

181 Q. Now, there are how many entrances to your 
store ? A. One. 

Q. And with respect to the entrance, where were 

182 the pickets when they did the picketing? A. Directly 
in front of the entrance, in front of the window, in 

the front of the building itself. i 

********** 

188 Q. And you stopped buying Coke because you 
didn’t want the pickets around, is that your answer? 
A. That is right, I didn’t want the pickets around because 
my wife had been to the hospital and come home that week, 
and I didn’t know how she would take it, or worry about 
it, so I just did without it. 

• * * * * * * * * * 

190 Q. Now, as I understand it, you only have one 
entrance to your store? A. Yes. 

Q. That is the same entrance that the milkman and the 
bread man make their deliveries, is that right? A. That is 
correct. 

Q. And it was in front of that door that they were picket¬ 
ing? A. Back and forth across the door, and the window, 
back and forth in front of the whole store. 

********** 

i 

191 Harry W. Haraway 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follow's: 

Direct Examination 

• * * * * * * * * * 

192 Q. Do you recall that on March 7 some picketing 
took place at your store? A. I do. 
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Q. Can you describe the events before the picketing oc¬ 
curred, did you have any talk with anybody? A. Well, 
four of these fellows came into my store. I was in the back 
of the store when I came in, and I heard this colored boy 
talking to them up front, who takes care of things when I 
am not there. I happened to be in the restroom at the time, 
but I could hear what was going on. 

He says, “What do you want me to do with the stuff, 
throw it out in the street?” 

He says, “Well, if you sell it, we are going to picket 
you.” 

Q. What happened then? A. They picketed my store, 
and they did picket for four or five hours. 

Q. Did you talk to any of them? A. I went out and 
talked to what I termed the head man, and I says to him, 
I says, “You are not picketing this man over here, and 
you are not picketing these two fellows; why are you 
picketing my place?” 

He says, “We are going to get to him later.” I asked 
him, I says, “What do you want? You didn’t come here to 
see me.” 

193 He says, “We went in and saw the colored boy, 
he said he was in charge.” 

I said, “That part is all right, but you still should have 
come to see me.” 

He said, “If you buy no more Coca Cola off the trucks, 
we will go away and won’t picket you.” 

I said, “Is that the way you want it,” and he said yes, 
and I said, “Well, I will do that, then,” and they left. 

• *•#*••••• 

195 Q. Which door do your employees use in coming 
to work? A. Front. 

Q. And going to lunch, which door do they use? A. 
Front. 

Q. And do customers also use that front door? A. That 
is the only one the customers use, the only door they use. 

• *•**•••*• 
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Q. (By Mr. Constantine) Was there any picketing in 
front of the front door? A. Yes, sir. 

Q. How far apart were the pickets? A. I would say this 
far (indicating). 

Q. How many feet is that? A. Two and a half to three. 

• #«*#•••*• 

196 Q. How far away from the door were they? A. 
Two or three feet, something like that. 

Q. All four pickets? A. Yes, at times I had to go out 
and ask them to move. I told them it was my property, 
they were on my building line, and they didn’t pay any 
heed to that. 

Q. Now, while they were picketing, do your employees 
have occasion to go out the front door, or come in? A. Oh, 
yes, my truck driver, he had occasion to go out to load. 
They did not stop him, but they got in his way, * * * 

Q. (By Mr. Constantine) What did they do? A. Nothing, 
except they w r ere marching, and he had these heavy boxes, 
which was hazardous for him to do. 

Q. He was taking these boxes out of the front door? 
A. Yes. 

i 

Q. How big were the boxes? A. Orange crates, and 
milk crates, I would say, and goods crates that we 

197 get our supplies in. 

Q. Were they loaded or unloaded? A. Loaded. 

Q. And he had to cross the picket line at the time? 
A. Oh, yes. 

j 

##*##•#*•* 

Q. (By Mr. Constantine) Considering the distance the 
pickets were from each other, and the weight and length 
of these boxes, could your employee have gone through 
the line without touching the pickets? A. Definitely not. 
Q. He could not? A. No, sir. 

• * • * * • • # • • 
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201 Q. How many other employees do you have? 

A. My average employees are about seven. I believe 
it is six now, but it is on the average of about seven. 

212 Percy Hyland 

a witness called by and on behalf of the General Counsel, 
being first duly sworn was examined and testified as 
follows: 

• *•«•••••• 

215 Q. And how many pickets were there the first day? 
A. It started off with approximately five. 

Q. The first day? A. That is correct. 

Q. All picketing at the same time? A. Yes, sir. 

Q. And what area did they cover in picketing? A. They 
covered the whole length of the store, and almost up to 
the other man’s store, another man next to me. 

Q. You mean the whole front of your store? A. Yes. 

Q. What frontage do you have? A. Well, it isn’t too 
much frontage, I would say about the length of this front 
here where this gentlemen is sitting here, along there, not 
much more than that. 

Q. The frontage, the bench where the Trial Examiner is 
sitting? A. That is right, and there is only one entrance. 
Q. And that entrance is used by whom? A. By the 
customers, and also bv the delivery men. 

216 What entrance do your employees use to go in 
and out? A. The same entrance. 

Q. There is only one entrance to the store? A. That is 
right. The other entrance is a blind entrance to an alley. 
You can’t get in and out. 

Q. It is not used at all? A. It is not used at all. 

• #•##••••• 

Q. Did you have any conversation with them with re¬ 
spect to Coca Cola on hand, or were you sold out? A. They 
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didn’t ask me, they didn‘t request that I couldn’t sell what 
was in there, or anything like that. 

• # * • # • • * «;• 

231 Redirect Examination 

Q. (By Mr. Shawe) How many pickets picketed the sec¬ 
ond day, approximately? A. Let’s see, offhand between 
three and four. 

Q. And how about the third day? A. The third 

232 day it was about the same thing. 

• * * * # * • • •; • 

234 J. Raymond Pyles 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• # * • # * * * • 1 • 

235 Q. And while the picketing was going on, did you 
miss any deliveries, that were scheduled for that 

time? A. Well, the breadman wouldn’t come in. 

Q. What breadman was that? A. The Pepperidge Farm 
people, Foley is the name, and Bamby. 

Q. Would that be Foley & Gaylord? A. That is right. 

Q. And Pepperidge Farm bread is delivered by them? 
A. That is right. 

Q. And who else? A. Bamby. 

Q. Did they come in at all that Saturday? A. No, they 
drove around a couple of times, and went by, but they kept 
on going and never came back to deliver anything. 

• * # • # # « • • • 

249 Q. They passed the front door in picketing? 
A. That is right. 

Q. Do you recall whether they walked just up and down, 
or in a circle, or how? A. Mostly in a circle. 
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Q. Would you call it a tight circle, or a loose one? A. No, 
a loose one. 


250 And they walked right in front of the entrance to 
your store? A. Up and down, they walked around 
in front, make a circle around. 

Q. (By Mr. Shawe) Six or eight in number, is that cor¬ 
rect? A. That is right. 

254 Russell Menzer 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 


Q. (By Mr. Constantine) Your name is Russell Menzer? 
A. That is right. 

Q. You live where, Mr. Menzer? A. 4000 Quintana 
Street, Hyattsville. 

Q. And you are employed as a driver by Charles 
Schneider Baking Company? A. That is right. 


• **•#*••*• 


255 Q. And when you went to make your delivery on 
March 9 there, did you notice that there were some 
pickets at the Buckingham Supermarket? A. In the morn¬ 
ing, no. 

Q. Your procedure is to make deliveries in the morning, 
and then go in the afternoon to arrange the bread, and 
service the store? A. To arrange it, and leave more, yes, 
two deliveries a day. 

Q. There were no pickets in the morning? A. No. 

Q. There were in the afternoon when you went? A. That 
is right. 


• * * * 


# 






# 
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256 Q. (By Mr. Constantine) Will you look at that 
and state whether you went in, or whether you drove 

257 by the first time in the afternoon? A. No, I didn’t 
go in the store the first time. 

Q. You drove by? A. That is right. 

Q. And do you remember why you drove by? A. Well, I 
saw the signs out there, and I just kept on rolling, that is 
all. 


258 Q. (By Mr. Constantine) Will you state the rest 
of the conversation you had with the store manager? 

A. I asked him if it was a picket line, and he said yes. We 
carried on some conversation there, and I asked him where 
his truck was, and if it was all right I would jump dump 
the bread in the truck, and I wouldn’t have to cross any 
picket line. 

Q. Did you tell him why you didn’t want to cross the 
picket line? A. That is understood, no union man is sup¬ 
posed to cross a picket line. 

Q. Do you recall saying to him that you didn’t want to 
get in trouble with your own union, Local 33 of the Team¬ 
sters? A. That is right. 

Q. You did mention that? A. As long as I don’t cross 
the picket line, I am in the clear. 

259 And what did he say about leaving the bread in 
his truck? A. He said the truck wasn’t there. 

Q. So after the telephone call, what did you do? A. I 
made another phone call to my plant, and there was no 
one there at the time that could give me any definite in¬ 
formation. 

I called the union, and there was no answer there, so I 
went on back to the plant and did some more calling. When 
I got back to the plant, we got in touch with the union, 
and they told us it was not a picket line, it was just to 
ask the consumers not to buy Coca Cola. ! 

I, in turn, turned around and called Buckingham back, 
and asked the man if he wanted his bread special delivery, 
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and he said it was up to me, if I wanted to do that it would 
be all right, to have it sent back. 

Q. And did you send it special delivery? A. It went right 
back. 

Q. Did you bring it, or some other driver? A. No, I did 
not bring it. 

Q. You say your union told you that it was not supposed 
to be a picket line? A. They told me— 

Q. Was that the first time you heard about whether it 
was or was not a picket line? A. That is the first 
260 time I heard definitely what it was supposed to be. 

• #*•#••••• 

265 Redirect Examination 

• *#•#*•••* 

268 Q. Please just answer my question. My question 
is at any meeting that you attended in February, 
March or April of ’53, did any official of the Teamsters 
ever get up and advise you that there was going to be 
consumer picketing in front of the grocery stores, but that 
you were to ignore the pickets and go through them? A. No, 
they never told us there would be a picket sign, or a eon- 


sumer 

sign. 

# # # # # 


dh it 

• 

Recross Examination 


w w 

• 

269 

# # * # # 

Q. Did you attend a meeting 

WWW* 

of Local 33 in April? 


A. That was last month—yes, I did. 


Q. At that meeting, didn’t Lester tell all of the members 
there, bakery drivers, that if they saw these consumer 
picket signs, they were to cross those signs? A. That is 
right. 

287 Leonard Friedman 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination 

• • * # • * • * • • 

288 Q. What was the conversation you had with this 

289 unidentified man? A. Well, he came in and told us 
to stop selling Coke. I told him I wasn’t the boss, 

and he would have to see the boss about it. j 

Q. Can you speak a little louder? A. I told him I wasn’t 
the boss, and he would have to see the boss. 

Q. Then what did he say? A. He told the men to go 
on strike until the boss got there. 

Q. How many were there ? A. Two, I would say. 

Q. Was Stewart there? 

Mr. O ’Donoghue: I didn’t hear you. 

The Witness: He told the men to go on strike until the 
boss gets back. ; 

Q. (By Mr. Constantine) These were not employees in 
the store that he told this to? A. No. 

Q. The men that were with him? A. That is right. 

Q. What did the men who were with him do after that 
statement? A. They went outside, about ten of them, and 
started striking in front of the store. 

Q. Doing what? A. Walking up and down in front of 
the store. 

• ••*•#•••* 

291 Q. Did you notice one bread man who came to your 
place, and then crossed the street to go to Califlorida? 

A. I did. 

Q. What bread man was that? A. The Wonder bread 
man. 

Q. Can you describe his movements from the first 

292 time you saw him? A. He first started to come in 
the store, he saw the pickets, and then he went across 

the street. Then I saw some pickets run across the street. 

Q. When he started to go across the street, were there 
any pickets across the street? A. No, there wasn’t. 

Q. Do you know what store he was heading for? A. Cali¬ 
florida Delicatessen, right across the street. 



78 


Q. Is that what you would call the Califlorida? A. That 
is right. 

Q. And do you know which two pickets crossed the street ? 
A. No, I don’t, I don’t remember. 

Q. But you noticed that they did cross at the time he 
started to go over there? A. Yes, and they were pretty 
fast. 

Q. And how long did they stay at Califlorida? A. I be¬ 
lieve they stayed that day, I am not quite sure. 

Q. Did you notice whether that bread driver went into 
Califlorida? A. He didn’t go in once the picket was out 
there, he didn’t go in. 

Q. Did you notice wdiere he did go? A. He went to the 
Food Fair, I noticed that. 

Q. He went to the Food Fair? A. Yes, sir. 

293 Q. Were there any pickets in front of Food Fair? 

A. No. 


340 Sol Oremland 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

341 Q. At sometime in March, do you recall whether 
some of the striking Coca Cola drivers came in to 

see you? A. Yes, sir. 

342 Q. What was the substance of the conversation 
with you? A. They came in and told me that they— 

they introduced themselves, and said they were Coca Cola 
drivers who were on strike, and they explained their griev¬ 
ances to me, and asked me to discontinue handling Coca 
Cola. 


79 


I said, “If I don’t agree to discontinue, what do you in¬ 
tend to do?” 

They said, “In that case, we are going to picket you.” 

Q. Did they show you any signs? A. Yes, they showed 
me a sign that said, “Do not buy Coca Cola when you 
enter this establishment.” 

I 

Q. I would like to show you General Counsel’s Exhibit 3, 
and ask you if that is about what they showed you? A. 
That is the sign. I told them that I thought it was an 
illegal procedure— 

• * • # * * • • • • 

The Witness: However, instead of going to any 
343 expense or trouble or time to fight what they intended 
to do, I thought it would be easier to stop handling 
the Coca Cola. 

They then said I could sell that Coca Cola I had on hand, 
they wouldn’t disturb me for that, but if I did buy any more 
Coca Cola, they would set up a picket line. 

I had just seen the picket line up the street in front of 
the gas station for about two hours, and I knew they 
weren’t kidding. 

• ••#•*•••• 


353 


Irving Brodsky 


a witness called by and on behalf of the General Counsel, 


being first 
follows: 


dulv sworn, was examined and testified 


as 


Direct Examination 


354 Q. Now, at sometime in March, do you recall that 
your place was picketed? A. Yes, sir. 

Q. About when in March was that, the first time? A.; It 
was about the middle of March, sir. 

Q. And before the picketing occurred, did you have any 
talk with the pickets ? A. I had some talk with some men, 
I didn’t know they were pickets.. 
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Q. Did they later picket, the men that you talked to? A. 
After they left the store. 

Q. What did those men say to you, and what did you say 
to them? A. Well, as close as I can remember, sir, two 
men came in at nine o’clock when we opened up the store, 
and they told me they were trying to join the union in Coca 
Cola, and asked me if I would stop buying Coca Cola. 

I told them that I would go along with them, but then 
it seemed that one of the gentlemen stated that I would 
have to take the Coca Cola off my floor and put it in the 
back room. Then I told them that I definitely refused to 
do so, and under no condition would I stop selling Coca 
Cola under those terms. 

355 Q. Then what happened? A. Well, then they went 
out, and the first thing I knew about fifteen men had 

signs on the front and back, and started walking up and 
down in front of the store. 

Q. And how long did that picketing occur? A. Well, 
they started on Tuesday morning, and they didn’t stop until 
Saturday night about 9:30. 

Q. And were there always the same number of 

356 pickets there? A. Well, they started out in bunches 
during the day, and then it dwindled down, but there 

was never less than five or six. 

Q. And what was the most number of pickets they had 
there? A. Well, I counted the first day they started as 
high as 15, sir. 

• *•••••*•• 

Q. Now, when did they picket with reference to your 
store? A. They would picket when I would start to open 
up the door, the minute I opened the door. 

Q. Did they picket in one place, or up and down in front 
of the store, or where? A. Well, they would go around in 
a circle *** 

• ••••••••• 
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Q. (By Mr. Constantine) How far apart were the men 
in that circle? A. Very close. 

357 Q. About how far? A. I would say about a foot 
and a half. 

Q. And where was that circle, in front of the window, in 
front of the door, or where? A. In front of the door. 
They started out in front of the door, until the police came, 
and they then stretched out to make a circle the complete 
length of the store, from the door to the window. 

Q. And how many doors are there? A. One. 

Q. To your store ? A. That is right, sir. 

Q. And who uses that besides customers? A. Customers, 
bread drivers, milk drivers— 

Q. Your own employees? A. My own employees. 

• * # * • * • # • • 

358 Q. Did you at some time tell them that you would 
no longer buy Coca Cola? 

359 A. I told them I would stop buying Coca Cola on 
Monday, Monday afternoon. 

Q. And is that when the picketing stopped? A. The 
picketing stopped Saturday night. 

Q. And you did not buy any Coca Cola after that for 
some time? A. That is right, sir. 

Q. When did you resume the purchases of Coca Cola? 
A. When the Coca Cola driver came into the store to show 
me a piece of paper from the newspaper stating that there 
will be no picketing in front of any store, or similar to that 
effect. 

Q. Now, how many employees do you have in your store? 
A. I have seven, sir. 

Q. And they all use this front entrance? A. That is 
right. 

360 Q. And has there been any picketing at all since 
that Saturday? A. Yes, sir, once. 
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Q. When did that happen? A. The last part of April, 
sir, it was a Friday. 

Q. And did you read the signs? A. Yes, sir. 

Q. Were they the same signs I just showed you, the 
‘‘Friends ’ 9 sign? A. That is right. 

Q. And did the pickets speak to you before they put the 
picket line on? A. No, sir. 

Q. They just picketed your store? A. They started 
picketing over again. 

361 Q. How many were there? A. Two started. 

Q. And how much did they finish with ? A. I didn’t 
let them finish. I asked them how come they started picket¬ 
ing me, and they said because I started buying Coca Cola 
again, and I told them I read in the newspaper what was 
in the paper, that it was all right for me to buy Coke, so 
then one of the boys took out another piece of paper to 
state that the government, or somebody, changed the vote 
on it, and that they were allowed to picket. 

Q. And after that conversation with the pickets, did you 
stop buying Coca Cola? A. I stopped buying Coke, yes, 
sir. 

**•*••*#•• 

376 Q. And they were already picketing when your 
employees came in to work? A. That is right. 

Q. And those employees that worked for you had to come 
through that picket line to get into the store to go to work? 
A. That is right. 

Q. And when they would leave, they would have to go 
through the picket line to go home, to go get a bite, or to 
go out and get some air? A. That is right, sir. 

Mr. O’Donoghue: How many employees do you have? 
The Witness: Seven. 

383 Francis Winchester 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 
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Direct Examination . 

Q. (By Mr. Constantine) Your name is Francis Win¬ 
chester? A. That is right. 

Q. And you live where? A. 1115 South Columbus Street, 
Arlington, Virginia. 

Q. You are a driver for Bond Bread? A. Yes, sir. 

384 Q. What is the name of the company? A. Gen¬ 
eral Baking. 

Q. And one of the stores you serviced on March 9 is 
Buckingham Supermarket at Nichols Avenue, Southeast? 
A. That is right. 

Q. And do you remember when you went there March 9 
for your first delivery to deliver bread there were no 
pickets? A. No, sir. 

Q. It is your usual routine to go there again in the 
afternoon? A. Yes, sir. 

Q. What do you do in the afternoon? A. I arrange 
my bread, straighten it up. 

Q. Now, you did return at about 2:30? A. Yes, sir. 

Q. Did you notice any picketing there? A. I noticed 
several fellows there. 

Q. Did you know any of the fellows? A. No, sir, I 
didn’t. 

Q. Did you notice what the picket sign said? A. Yes, 
the sign said, “When you enter the store, please do not 
buy Coca Cola,” or words to that effect. 

Q. I would like to show you General Counsel’s Exhibit 
3, with the word “Friends” at the top. Would that 
be something like what you saw? A. That is what 

385 I saw. 

Q. Do you remember how many pickets there 
were? A. No, I don’t. 

Q. But you did see them there? A. Yes. 

Q. And you went through and arranged your bread? 
A. Yes, sir. 

Q. On the way out, did you have any talk with the 
pickets? A. I didn’t myself, no, sir. 
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Q. Did the pickets speak to you? A. One of them asked 
me, as I was coming out, are you going to cross the line? 
I had already been inside the store. 

Q. And he asked you if you were going to cross the 
picket line? A. I was getting into my truck when they 
said that, I just happened to be coming by, and I was 
getting into my truck. 

Q. They came up and spoke to you? A. No, he didn’t 
speak to me, he didn’t stop? 

Q. He was going by? A. As he was going by. 

Q. He said to you— A. Are you going to cross the line? 
I had already been across and come back out again. 

386 Q. Did you answer him? A. No, sir. 

Q. And you went on? A. Yes, sir. 

Q. And you have been delivering there ever since? A. 
Yes, sir.’ 

**##*###** 

Q. (By Mr. Constantine) Didn’t the picket say to you, 
“You are not going to cross the line, are you?” Do you 
remember he said that to you? A. Well, in those words, 
I don’t remember the exact words. 

Q. Do you recall making a statement to Mr. Humphrey 
about the 12th of March of this year? A. Yes, I do. 

Q. And you tried to tell him everything you remembered 
to the best of your ability? A. To the best of my ability, 
I did. 

387 Q. (By Mr. Constantine) Will you look at this 
statement, which is signed by you and sworn to be¬ 
fore Mr. Humphrey, and see if that helps you refresh 
your recollection as to what the picket told you? A. You 
have it there, he must have said that. 

Q. And what is that statement ? Do you remember what 
he said now? A. That is all he said, what I have on that 
statement there. 
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Q. That is, “You are not going to cross the line, are 
you?” A. That must have been what he said, that is all 
he said. 

Q. That is what he said to you? A. He must have said 
it, I put it down on the statement. 

Q. That is what you said at the time you made the 
statement. A. To the best of my ability, when I made 
the statement. 

j 

• * • • • # * # # * 

389 Cross Examination 

Q. (By Mr. O’Donoghue) I believe there was a meeting 
of the Bakery Drivers local union on the night of Febru¬ 
ary 5, 1953? A. Yes, sir. 

Q. You attended that meeting? A. Yes, sir. 

Q. Did Bob Lester, your business agent, at that meeting 
instruct all of you drivers to go through these Coca Cola 
consumer picket lines? A. Yes, sir, he did. 

Q. Did you also attend the union meeting on the evening 
of March 5, 1953? A. Yes. 

390 Q. Weren’t you likewise told the same thing? 
A. Yes, sir. 

Q. Did you attend the union meeting on the night of 
April 2, 1953? A. Yes. ! 

Q. And wasn’t the same thing told you then? A. Yes, sir. 
Q. Has there been a notice posted on the bulletin board 
of the bakery telling all drivers to go through these con¬ 
sumer picket lines? A. Yes, there was a notice published. 
Q. On your bulletin board? A. Yes, sir. 

Q. And you work for what bakery? A. General Baking 
Company. 

Q. And they distribute what product? A. Bond Bread. 
Q. Now, getting to this incident up at the Buckingham 
Market, vou came back the afternoon of March 9 about 
two o’clock? A. About that time. 

Q. And you parked your truck on the side of the street 
there? A. Yes, sir. 
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Q. And you got out and went in and arranged your 
bread? A. That is right. 

391 Q. And coming out, you saw, as you were getting 
into the truck, you heard this remark, correct? A. 

Yes, I heard that remark. 

Q. Now, you testified on direct examination that the 
words w r ere, “Are you going to cross the line?” A. Yes, 
that was my best recollection then of what was said. 

Q. Now, Mr. Constantine asked you—strike that. 

After that remark was made, you got in your truck and 
you drove off? A. Yes. 

Q. And you came back the next morning? A. Yes, sir. 
Q. And made your deliveries? A. Yes, sir. 

Q. When the remark was made, you didn’t think any¬ 
thing of it? A. No, I didn’t think anything of it, because 
I had been instructed to proceed with deliveries. 

Q. And as to the remark that was made, “Are you going 
to cross the line?”—you had already been in and come out? 
A. Yes. 

Q. Isn’t that correct? A. That is right. 

Q. Now, you -went back each day and made your 

392 delivery, didn’t you? A. Yes. 

Q. The picket line was there about five days, 
•wasn’t it? A. I don’t recall offhand how long. 

Q. But it was from Monday through Friday? A. I 
imagine so. 

Q. And every day it was there you went across the picket 
line? A. Yes. 

Q. And made your deliveries, arranged your bread, and 
made your collections? A. That is right. 

Q. You heard no further remarks? A. No, that was 
the only thing that was said to me. 

Q. Now, as you were getting into your truck, did you 
see the picket line marching? A. I noticed fellows out 
front of the store. 

Q. Could you identify the man who made the remark? 
A. No, I couldn’t. 
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Q. Do you know whether he had a picket sign on or not? 
A. I couldn’t say that. 

Q. Do you know whether he was in the picket line? A. 
I couldn’t say. 

Q. Do you know whether he was merely standing by? 
A. No, I didn’t pay too much attention to the line 

393 when I went in. 

Q. Did you see a policeman there? A. No, I didn’t 
see a policeman at that time. 

Q. Now, the next morning when you went back in to 
make your delivery, did you talk with a Mr. Rosenberg? 
A. Yes, I did. 

********** 

Q. (By Mr. O’Donoghue) Do you recall me talking with 
you, I believe it was last Friday afternoon? A. Yes, 
sir. 

394 Q. At 8th and 0 Streets? A. Yes. 

Q. And you sat in my car and talked with me. 

Didn’t you tell me at that time that your best recollection 
as to what you recalled the picket said to you was “Are 
you going across the line?” A. That is what I told you. 
• * * • # # • * * * 

Q. (By Mr. O’Donoghue) Your answer is yes? A. That 
is right. 

Q. That was your best recollection? A. That was my 
► best recollection of what was said to me at the time. 

Q. Now, you signed this statement that you gave to Mr. 
Humphrey? A. That is correct. 

Q. That is your signature? A. Yes, that is my signature. 
Q. This is in Mr. Humphrey’s writing? A. Yes. 

395 Q. It is not yours? A. No. 

Q. One of the pickets said, “You are not gping 

to cross the line, are you?” Now, what is your best 
recollection as to what was said, are you going to cross 
the line? A. That is my understanding of what he said. 
Q. And that is your best recollection? A. That is, yes. 
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Q. You had already been across the line, hadn’t you? A. 
Yes, I had. 

Q. Did you make your collection that day? A. No, I 
merely go back to straighten my bread up. 

#**•***#•* 

404 Bernard Rosenberg 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. Constantine) Your name is Bernard Rosen¬ 
berg? A. That is right, sir. 

Q. And where do you live? A. 819 Barnaby Street, 
Southeast. 

Q. And what is your occupation? A. I am with the 
Buckingham Supermarket. 

********** 

405 Q. There was some picketing at your Nichols 
Avenue store? A. That is right. 

Q. Do you remember when that started? A. March 
9, about 1:30 p.m., sir. 

********** 

Q. How many pickets were there when the picketing 
first started? A. When it first started, I should sav be- 
tween four and six. Towards the end, there must 

406 have been at least 15, between 12 and 15, if not more. 

Trial Examiner Schneider: This is the first dav? 
The Witness: The first day there were between four 
and six, sir. 

Q. (By Mr. Constantine) When you say towards the 
end, you don’t mean towards the end of the first day? A. 
No, towards the end of the picketing. 

Q. Which lasted how many days? A. Four or five days, 
it might be four days. 
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Q. And it might be five? A. It might be five. 

*#*•****•• 

Q. And did you have a talk with the pickets at any time 
while the picketing was going on? A. Well, I asked them 
at one time when they were going to stop picketing, and 
something was said to the effect they would stop picketing 
when I stopped selling Coca Cola. That is all the con¬ 
versation I had with them to the best of my recollection. 

• ••***#••* 

408 Q. You got all your deliveries as usual? A. 
Schneider Baking Company, the man called me and 

asked if it was all right to place the bread that usually he 
would bring in in the afternoon, if it would be all right if 
he put the bread in my truck that was parked down the 
street, and I told him that I couldn’t see him doing any¬ 
thing like that. 

Q. Did he tell you why he wanted to put it in your truck? 
A. He didn’t want to cross the picket line. 

Q. Who mentioned the picket line first in that conversa¬ 
tion? A. He saw the picket line, he drove by the store, 
and he told me there was a picket line there, and he didn’t 
want to cross that line, and he went back and called me 
from a pay booth, a pay phone, and I did get delivery 
later on that same afternoon from Schneider. 

Q. Did the same man bring it? A. No, it was a special 
delivery, with a different driver. The man came in and 
put the read in, and put the bread away as usual, but 
it was a different delivery entirely, a different driver. 

Q. After talking to you, did the Schneider man come into 
the store? A. I don’t believe so, the best of my 

409 recollection, I don’t believe so. I don’t believe the 
man did come in the store. We had another incident 

with Royal Crown, the truck pulled up to the store, there 
was an exchange of words between him and the pickets 
while the man was still sitting in the truck, and he just 



drove on after talking to the pickets, and there was no 
delivery made, period. 

Q. By the Royal Crown? A. That is right. 

Q. You saw the pickets talking to him? A. I saw the 
pickets talking to him. 

Q. You did not hear what was said? A. No, sir. 

Q. But immediately after they talked to him, what did he 
do? A. He just drove away. 

Q. When did he come back? A. He came back two days 
later. 

Q. Did he make a delivery then? A. Yes, sir. 

Q. Now, did you miss any deliveries at all? A. Rock 
Creek drove by the store, slowed down, saw the pickets, 
and kept on driving. 

Q. This was what day? A. On Monday. 

410 Q. Did he come back? A. He came back towards 
the end of the week when the pickets weren’t there. 

Q. He did come back, but not while there was picketing? 
A. I didn’t see him come back while the pickets were there. 
• ••••*•*•* 

413 Q. Now, did you notice whether the picketing was 
always with this sign that you called the “Friends” 
sign? A. The picketing was with the Friends sign until 
the Coca Cola truck would pull up in front of my store, 
or if he pulled fifty or sixty feet away from my store, 
about three or four of the pickets would wear some differ¬ 
ent signs, walk over to the car that they had parked right 
in front of my store, and pull their signs out, these signs, 
Coca Cola on strike, and walk with the other pickets with 
the other signs—the other pickets were wearing the Friends 
signs, and about four of them were ^wearing this Coca Cola 
on strike sign. 

Q. There were two groups of pickets, one had the Friends 
sign on? A. It was the same men, but they wore differ¬ 
ent signs. 

Q. Did they all change their signs? A. No, about three 
or four of them, sir. 
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Q. Changed from a Friends sign? A. To Coca Cola 
on strike. 

Q. I show you General Counsel’s Exhibit 2, and ask you 
if that is about the kind of sign? A. That is about the kind 
of sign they carried. 

Q. But that occurred only when the Coca Cola truck 
was in front of your place, or parked near it? A. 

414 That is right. 

Q. Ready to serve you? A. That is right. 

Q. And exactly -where, with reference to the truck, were 
the pickets? Were they near the truck? A. The pickets 
were walking in front of my store. 

Q. Away from the truck? A. That is right. 

• • * • # * • * * * 

Q. How many entrances are there to your store ? A. Two. 
Q. How many entrances are used? A. Two—you are 
talking about doors or entrances? I am sorry. 

Q. Entrances. A. There is one. 

Q. One entrance? A. That is right. 

Q. And that entrance is used by customers. A. It is 
used by customers. 

Q. By your own employees? A. Right. 

Q. And by the truck drivers of your suppliers? A. 
That is right. ' 

415 Now, you mentioned another door. What is that 
used for? A. The other door is for incoming freight. 

We use that door strictly for really heavy stuff that has 
to go downstairs on my conveyor. I don’t have a back 
door, just that door and the side door. 

Q. Did the picket at any time pass in front of that door? 
A. They passed in front of both doors. They walked from 
one end of the sidewalk to the other. 

Q. In doing that from one end to the other, they passed 
both doors, the customer, supply and employee door, and 
the other door you said is for heavy deliveries? A. That 
is right. 
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Q. With both signs, or just the friend sign? A. Both 
signs. 

Q. That is when they picketed with both signs. A. That 
is when the truck came over with both signs. 

416 Q. Where did you say you got deliveries of your 
merchandise? A. I should say 75 percent of them 
come through the customer’s entrance. 

Q. The same entrance which is used by the customers? 
A. That is right, the customers and employees. 

Q. And is that the entrance which was being picketed 
by the pickets in this particular case? A. It was the en¬ 
trance, yes. 

Q. And they were walking up and down in front of that? 
A. They were walking the entire length of the sidewalk, 
which included that entrance. 

Q. They would cover both entrances? A. That is right. 
Q. In their picketing and -walking up and down? A. 
That is right. 

Mr. Shawe: I have one question. 

Q. (By Mr. Shawe) This second entrance which they 
also covered is not used by your customers at all, is it? 
A. No, sir. 

Q. So they -were picketing your delivery entrance with 
friend signs, and on strike signs? A. Yes. 

• •••*•••*• 

433 Q. (By Mr. Blum) By which door do your em¬ 
ployees enter or leave the premises? A. The door 
we talked about first, the door that 75 percent of my 
freight comes in and out of. 

Q. How many employees do you have? A. I should say 
about twenty, roughly about twenty. 

Q. In that store, about twenty? A. Close to twenty. 

Q. And at times, sometimes while the picketing was going 
on, they were required to go in and out of the store through 
that picket line? A. That is the only door they have to 
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move through. They are not allowed through that side 
door. 

• • • • • # # # * * 

439 Maurice Berman 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

i 

Direct Examination 

• * • * • • # • • * 

441 Q. (By Mr. Constantine) Was there any picketing 
of your store? A. Yes. 

Q. At that time, or later? A. Later, right after we 
turned them down. 

j 

• •••••#•• • 

442 Q. Do you know how many pickets there were? 
A. Most of the time from three to five, and one 

particular day they had around 15 out there. 

Q. Was there more than one day of picketing? A. Yes, 
sir. 

Q. How many days? A. Oh, I imagine it ran about a 
week or two weeks. 

Q. Consecutive, or on and off? A. No, it was every day. 

443 Q. And where did they picket with reference to 
your store? A. In front of the store. 

• • * • * * • • • • 

Q. Did they walk, in their walks did they walk past the 
front door? A. They walked past the front door, yes, sir. 

Q. And that front door is used for what purpose? A. 
Used for shipping entrance, and used for customer 
entrance. 

Q. Which door do your employees use? A. Front door. 
Q. In other words, customer, shipping— A. Customers, 
shipping, and employees. 
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Q. Your own employees use that front door? A. That 
is right. 

Q. About how many employees did you have at that 
time? A. Around 22. 

• •••••*••• 

444 Q. But the picket line would be in front of the 
door that they went in and out of, because there was 

only one door. A. That is right. 

• •••••*••• 

445 Q. Now, what was the most number of pickets at 
any one time? A. Around 15. 

Q. When was that? A. It was on a Saturday morning, 
either a Friday or Saturday, I don’t recall. 

Q. They were carrying the same signs? A. That is 
right. 

Q. How long did the 15 stay there? A. They stayed 
there until around four o’clock. 

• •••••*••• 

462 Max Feldman 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

*•••••«••• 

464 Q. Now, how many entrances are there to that store? 
A. Just one. 

Q. That one entrance. A. That is right. 

Q. And that is used by your customers? A. That is 
right. 

Q. It is used by your employees? A. That is right. 

Q. It is used by the employees of suppliers bringing 
supplies? A. That is correct. 

Q. Now, before the picketing began, did any of the 
pickets speak to you? A. No. 
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Q. Did they speak to you at all during the picketing? 
A. No, later on, I went out and spoke to them. 

Q. All right, you did speak to them. A. That is right. 
Q. After the picketing had been going on for how long? 
A. Oh, I would say an hour or so. 

Q. And will you state that conversation? A. Yes. I 
asked one of the men what was the idea of picketing the 
store. 

465 He says, ‘‘Well, you had bought Coca Cola.” 

So I told him was I the only one buying Coca 
Cola, and he said about 98 percent of the liquor stores had 
stopped buying it. I said if 98 percent had stopped, I 
would stop buying myself. 

He said it was okay with him, and he left. 

Q. When you said you would stop buying, they left? 
A. That is right. 

Q. Did you have any Coca Cola on hand at that time? 
A. Yes. 

Q. In fact, the truck had just brought you some. A. He 
had just delivered some. 

Q. About how much had he delivered? A. About 25 
cases. 

Q. Did you talk to the picket about what would happen 
to that Coca Cola? A. He told me it was all right to sell 
whatever T had, but I shouldn’t buy any more. 

• * • * • • # * * • 

467 Larry Dempsey 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

• * • • • • • • * : * 

Q. Your occupation is what? A. Truck driver and sales¬ 
man. 

Q. For what company? A. Briggs Meat Company. 

• * • • * * # * • * 
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Q. And in going over your route, do you recall having 
seen any picketing of Coca Cola trucks, or stores? A. Of 
stores only, of one store. 

Q. Which store was that? A. Reiland Delicatessen. 

• ••••••••• 

468 Q. Do you recall what kind of picket sign it was? 
A. No, sir, I did not read the picket sign. 

Q. But your impression is that it was something about 
Coca Cola that was being picketed? A. Yes, I had heard 
that they were out. 

Q. Do you recall whether it was something like this 
General Counsel’s Exhibit 3 that I show you? A. No, sir, 
I didn’t even stop to read it, sir. 

Q. Were you going to make a delivery into Reiland’s 
that day? A. I was. 

Q. Did you make the delivery? A. No, I did not. 

Q. When did you make the delivery, if you didn’t make 
it that day? A. Well, sir, I didn’t make it at all that day, 
or the next. I made my regular delivery which was on 
Friday. I served that gentleman three times a week, 
Monday, Wednesday and Friday. 

Q. Do you remember what day of the week this was that 
you did not make the delivery? A. I am under the im¬ 
pression that was on a Monday. I am not absolutely sure. 
Q. Anyway, it was two days later you did make a 
delivery. A. Yes. He was taken care of out of the 

469 plant, I understand. 

Q. And at the time you went out to make the 
delivery, but didn’t make it, there was picketing out in 
front of Reiland’s? A. Yes, sir. 

Q. Do you remember what month that would be? A. I 
am sorry, I don’t. 

Q. But it was this year? A. Oh, it was this year. 

Q. Would you say it was after the strike at Coca Cola 
had started? A. Oh, yes. 

Q. You are quite sure of that? A. I am positive. 
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Q. Do you recall talking to a Miss Felton of the National 
Labor Relations Board? A. Yes. 

* * * * • * • • • • 

Q. Did you tell her anything about why you did 
470 not cross that picket line? A. Well, the reason I 
didn’t cross that line, it is our company policy, if 
you see a picket line, do not cross it, but get in contact 
with the company and find out what they have to say about 
it. 

Q. When did you talk to Mr. O’Donoghue last? A. Mr. 
O’Donoghue, this morning. i 

Q. Did you tell him that, or did he tell you that? A. No, 
sir, that was company policy of Mr. Harold Parks. 

Q. Didn’t you also tell Miss Felton it was union policy 
not to let you cross the picket line? A. No, sir, I did not. 

Q. You make that statement under oath. A. I am 
making this statement under oath. As I recall, I told that 
young lady that when I got in touch with the union that 
afternoon, they told me— 

Q. Oh, you did get in touch with the union that after¬ 
noon. A. Certainly. 

Q. In other words, you didn’t know whether you should 
cross the picket line until you got in touch with your 
union. A. I thought best that I call the plant first. 

####••*#*# 

i 

472 Q. (By Mr. Constantine) Now, you did call your 
union; is that right? A. Yes. 

Q. What union is that? A. AFL, Local 639. 

Q. The Teamsters Union here in the District? A. Yes, 
AFL. 

Q. Who is the man you spoke to? A. Mr. Charley Bell. 
Q. And did Mr. Bell tell you anything about whether 
vou should go through the picket line, or not? A. Yes, he 
did. 

Q. What did he say, just use your own discretion? A. 
He said he could not tell me not to go across that line. 
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Q. He said he left it up to you? A. Yes, sir. 

Mr. Constantine: That is all. 

Q. (By Mr. Shawe) Mr. Bell is the Business Agent of 
639; isn’t that right? 

*•••••••*• 

473 Mr. O’Donoghue: It can be stipulated he is the 
business agent. 

481 Cross Examination 

Q. (By Mr. O’Donoghue) What did I tell you when I 
first met you in my office that you were going to volunteer 
here, please state what did I tell you ? A. Mr. 0 ’Donoghue 
told me to tell the truth. 

Q. What else did I say? A. That is what I am here for. 
Q. Didn’t I tell you to tell the truth even if it hurt? 
A. That is right, no matter how much it hurt the union, 
to tell the truth. 

Q. Now, let’s get this, when I called you this morning, 
did I not ask you—tell me exactly what I asked you over 
the telephone. 

# * « # • • * « # • 

485 A. I was asked if I recall having gone across the 
line to use the telephone in Reiland’s Delicatessen 
the day they were picketing. 

Q. And what did you say? A. I said yes I had, that I 
had been talking to the boy, and he called my attention to 
it, that I did go in and use the telephone to call the plant, 
and then came out. 

Q. And when you went in there and made the phone call, 
who did you call? A. I called the company, the plant. 

Q. And after you called the company, what did you say 
to the man? A. Well, sir, I walked out and said, “I can’t 
serve you, but I think they are going to take care of you 
out of the plant.” 

Q. Now, let me ask you this: 
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Mr. Dempsey, the first time I met you was this Thurs¬ 
day afternoon? A. Yes. 

Q. You came in response to a message that had been 
left at your plant; correct? A. Yes. 

486 Q. You came in, and I asked you what occurred 
up at 14th and Clifton Street. A. Harvard. 

Q. Correct? A. Correct. 

Q. I went over substantially your testimony with you? 
A. Yes, sir. 

Q. Didn’t that day I go over with you and ask you 
whether or not there were any orders or directions from 
the Briggs Company to the drivers with respect to what 
they should do when they cross picket lines? A. Yes. 

Q. And what was your testimony, vrhat was your an¬ 
swer? A. That it is company policy not to go across the 
line, to get in touch with them. 

Q. And after you went into Reiland, you made the phone 
call to the plant. A. Yes. 

I 

##*****## * 

487 Q. And as a result of it, you didn’t make service 
at Reiland’s. A. I didn’t. 

Q. From a call to the company. A. Yes. 

Q. Do you recall one other day that I had another phone 
call with you out at the plant? A. Was it Friday? 

Q. Possibly a Friday. A. I am not sure, that is an 
awful day for me. 

Q. Well they were the three occasions. A. I tiling it 
was Friday, it would have to be. 

508 Recross Examination 

Q. (By Mr. O’Donoghue) Mr. Dempsey, do you re¬ 
call after your first visit you made to my office, late the 
next afternoon, I talked to you and Mr. Parks over the tele¬ 
phone? A. Yes, sir. 

Q. Now, who was Mr. Parks, for the record? A. Well, 
Mr. Parks, he wasn’t—what was it you said he was? 
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Q. A superintendent. A. No, he isn’t a superin- 

509 tendent. This might sound funny, hut Mr. Parks 
falls in a line of an accountant. However, he takes 

care of all union dues, he takes care of the individual— 

Q. The check-off. A. The check-off, that is right; and 
he is more than just an accountant, as far as the men are 
concerned. 

Q. He has charge of giving orders to drivers, doesn’t he? 
A. No, sir, I wouldn’t say—probably indirectly. 

Q. You check into him when you come in with your ac¬ 
counts each day. A. Yes, sir. 

Q. Isn’t that correct? A. Yes, sir. 

Q. You report to him. A. Yes, sir. 

Q. Now, didn’t Mr. Parks—do you recall the three-cor¬ 
nered conversation I had "with you and Mr. Parks? A. Well, 
I am not sure about all of it. 

Q. Did Mr. Parks state over the telephone that it was 
the order of Briggs to all drivers not to cross the picket 
line, but to report to the company? A. That is right, that 
is vrhat he said, that it was the company policy just to keep 
everybody— 

Q. Now, subsequent to this incident at Ryland’s, 

510 has there been a notice posted at Briggs about the 
Consumer picket line of the Coca Cola men? A. 

No, sir, not that I know of. 

Q. Hasn’t there been a notice posted on the board? A. 
Not that I know of. 

Q. Who is the business agent in charge of those deliveries 
there, a man by the name of McCoy? A. McCoy, yes. 

Q. What is the name of the shop steward? A. We have 
no shop steward. 

Q. Did McCoy come out there and tell the drivers, later, 
that they were all to go across that Consumer picket line? 
A. Not that I recall, sir. 
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Leon Jackson 

; 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol¬ 
lows: 


511 Direct Examination 

Q. (By Mr. Constantine) Your name is Leon Jackson? 
A. That is right. 

Q. And where do you live? A. 1632 “P” Street, N.E. 

Q. And you are employed by Ryland’s Delicatessen ? A. 
That is right. 


512 Q. And did you have a talk with the pickets?; A. 
Yes, I did. 

Q. About how long after you reported for work? A. 
Oh, approximately about, I would say an hour, an hour 
and a half, or two hours. 

Q. What was the conversation you had with the pickets? 
A. The first thing, I asked them why they were picketing, 
and they told me on account of we were still buying Cokes. 
I asked what I would have to do to get rid of them, and 
they said stop buying Cokes. 

In the meantime, Mr. Ryland called in the store about 
ordering merchandise, and so forth, and I talked to him 
a few minutes, and I went back and talked to the pickets, 
and told them that I wouldn’t buy any more Cokes. They 
told me if I didn’t buy any more Cokes they would 

513 stop picketing, and if I did buy them, they would 
make it rough on me. 

Q. Is that when they stopped picketing? A. That is 
when they stopped picketing. 

Q. Do you remember about that time an incident in¬ 
volving a Pepsi Cola driver at your store? A. Yes, I do. 

Q. Was that before, after or during the picketing? A. 
That was during the picketing. 

Q. Now, what did the Pepsi Cola man do, did he come 
into the store? A. The Pepsi Cola man came into the store 
and picked up the empties as usual. He went out the door 
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with the empties, and I assume he put them on the truck, 
to bring back a full case, because he comes in to get the 
order. 

Q. He takes out the empties, first, and then brings in the 
full load. A. Yes; and he knows how many to bring in, be¬ 
cause as a rule I get a refill on the empties. 

On his way out of the door one of the fellows in the 
picket line stopped him. What they said, I didn’t hear. 

Q. There was a conversation. A. There was a conver¬ 
sation. 

Q. You did not hear it? A. Right. 

Q. After the conversation, what happened? A. 

514 Then he turned around and brought the empties back 
in the store. 

Q. The picket or the Pepsi Cola man? A. The Pepsi 
Cola man brought the empties back into the store, and told 
me he couldn’t deliver today on account of the picket line. 

Q. He did not make a delivery that day? A. No, he 
didn’t. 

Q. And he did return the empties. A. Yes, he did. 

***•*••**« 

515 Q. (By Mr. Shawe) How many pickets were out 
in front of your store, approximately? A. Five or 

six, or maybe more. 

Q. Were they walked up and down? A. Yes, they were. 
Q. With the signs on them, the “Friends” sign? A. 
Yes, they were. 

Q. And they were walking up like an ordinary picket 
line. A. Like an ordinary picket line would, in a circle. 

Q. And they circled around in front of the door of the 
store. A. In front of the door, window, and all. 

Q. And that is the door— A. Customers come in. 

Q. And that is the door the suppliers bring in their mer¬ 
chandise. A. Right. 

516 Q. And in order to come in that door, the Pepsi 
Cola man had to go through the picket line. A. 

Right. 
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520 Bernard Snyder 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

521 Q. What was the conversation? A. Well, he just 
asked that we cooperate with the boys, and stop 

buying Coca Cola in order to help them in their cause of 
settling their strike. 

Q. And what did you reply? A. I told them we would. 
We had had that experience once before with the Canada 
Dry people. They had been on strike a couple of years 
previous, and they had asked us, and we had also complied 
w r ith them and not bought Canada Dry until the strike was 
over. ; 

522 Q. Did they picket your store? A. No, sir. 

523 Q. Do you remember saying that you would stop 
buying Coca Cola provided you could sell what you 

had on hand? A. Yes, at the time the boys came in, the 
Coca Cola driver was delivering our normal supply of Coke, 
and when they asked me to stop, I asked them if I would 
be allowed to buy what I had bought previously, and sell 
what I had on hand, because we didn’t want to just keep 
the stock in the back room, and they said it would be per¬ 
fectly agreeable with them if I sold what I had, and dis¬ 
continued from then on. 

Q. And they said all right? A. That is right. 

Q. Then what did you do with the supply that you had 
on hand in the front of the store? A. Well, they further 
asked me if I wouldn’t move the rack. The Coca 

524 Cola racks at the time were in the front window 
where they could be seen from the outside, and they 

asked if it was possible if I could move the rack to a spot 
in the store so the Coke rack couldn’t be seen from the out¬ 
side, and I said that would be all right. As a matter of 
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fact, they even volunteered to help me move it. They were 
loaded and they were quite heavy, and they helped me move 
the rack down. 

542 John D. Holland 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, w r as examined and testified as fol¬ 
lows : 

Direct Examination 

*••••****» 

Q. And what is your occupation? A. In the Maryland 
Super-Market, I am a co-owner. 

• ••••*•*«• 

543 Q. Now, at some time during March, do you recall 
that your store was picketed? A. It was. 

Q. Do you remember about when in March? A. About 
the middle of March. 

Q. And do you recall what the picket sign said? A. Not 
in entirety, it began with “Friends,” that is all I can re¬ 
member of the sign. 

Q. I will show you General Counsel’s Exhibit 3 and 
ask you if that is about what you recall seeing on those 
signs. A. That is approximately the sign. 

Q. And your store is a corner store, isn’t it? A. On the 
corner of 13th and Pennsylvania Avenue, S.E. 

Q. Some is on 13th Street and some is on Pennsylvania 
Avenue. A. That is correct. 

Q. It fronts on which street? A. Pennsylvania Avenue. 
Q. And approximately how' much frontage do you have 
there? A. Sixty or seventy-five feet. 

Q. And there is a front door that enters into the store 
from Pennsylvania Avenue? A. That is right. 

Q. And that door is where, in the middle of the frontage, 
or to one side? A. Just a little to the left of the 

544 center, almost in the center. 

Q. And that entrance is used by whom? A. Cus¬ 
tomers, clerks, some shipping. 
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Q. When you say 11 clerks,’’ you mean your own clerks? 
A. My own employees. 

Q. How many employees do you have at that store? A. 
12 permanent, possibly three or four part-time. 

Q. Now, do you remember how many pickets there were 
the first time? A. Two, I believe. 

Q. And they were picketing what part of the front of the 
store? A. In front, on the side, on both Pennsylvania and 
13th Street. 

Q. The whole length of the front, and the whole length 
of the side? A. Yes. 

Q. Now, do you have another entrance on the side, on 
13th Street? A. It is on 13th Street. 

Q. And that is used for what? A. Principally shipping. 

Q. Shipping, receiving? A. Receiving and ship- 
545 ping. 

Q. What kind of receiving, what supplies? A. 
Meats, beverages, groceries, if there is heavy groceries. 

Q. And what kind of supplies do you receive through 
the front door? A. Lighter stuff, bread, crackers, and any¬ 
thing of that nature that is not too heavy. 

Q. Which door is used for milk? A. Both front and back. 
The larger quantities go in the back to the refrigerator, 
and the smaller ones come into the self-service case for 
resale. 

Q. With reference to the front door, did the pickets in 
making their movements walk past that door? A. Yes. 

Q. That is they covered the whole front, including the 
door. A. Yes. 

Q. And in making their side parade, did they pass by 
that side door on 13th Street? A. Yes, they covered the 
whole of 13th Street. 

Q. Was there a Coca Cola truck there at the time? A. 
Yes, there was. 

Q. Where was that parked? A. On 13th Street,, close 
to the receiving entrance. 

Q. On 13th Street opposite your store, or beyond your 
store? A. Alongside the store. 



546 Q. And how long did that picketing continue? A. 
As long as the truck was there. 

Q. Now, was there any picketing after that? A. The 
following Saturday the pickets came back. 

547 Q. Now, what area did they picket the second day, 
about the same as the first? A. The front and the 

side of the store. 

Q. And did they pass by both doors in picketing? A. 
By both doors. 

Q. That is the front door. A. And the side. 

550 Q. And the second day, as I understand it, when 
the four or five were there, they walked up and 

do-wn in front of both entrances. A. That is right. 

Q. And that is the same entrance your truck driver used 
to go out to make deliveries? A. Back and side, 

551 yes. 

Q. And when he vrent out to make deliveries, he 
had to go through the picket line. A. That is correct. 

Q. That is the rank and file truck driver who works for 
you? A. That is right. 

*••••#•*** 

Cross Examination 

Q. (By Mr. O’Donoghue) Mr. Holland, your store is lo¬ 
cated at the corner of 13th and Pennsylvania Avenue, S.E. 
A. Yes. 

Q. Now, is that on the southeast corner? A. That is 
correct. 

Q. And there is a distance of how many feet that your 
store fronts on Pennsylvania Avenue? A. Approximately 
75. 

Q. 75 feet; and the customer entrance is in the middle. 
A. Yes, sir. 
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Q. Now, how many feet does your store go down on 13th 
Street, Mr. Holland? A. 52 or 53. 

Q. About 53 feet. A. Yes. 

Q. Now, what is this door on the 13th Street side, 

552 that is 52 feet from the corner, is that a door that 
you keep locked most of the time? A. Principally, 

yes. 

Q. Now, in the curbway, itself, the curb extends clean 
down 13th Street. There is no break in the curb there so 
that it could be actually, say, you could back a truck 

553 into it, is there? A. Yes, you could. 

Q. Is there a break in the curb? A. Yes. 

Q. Where you could back a truck in. A. Yes. 

Q. Do the trucks back in? A. At times. 

Q. What trucks do? A. Our own, principally, take up 
most of the space. 

Q. Your own truck, it parks there, does it not? A. Yes. 
Q. Now, if that truck was going to be loaded, where is 
it loaded from, the front door, or that back door? A. The 
rear door. 

Q. Is that at the end of your property line, that door, 
it takes in the last part of the 53 feet. A. No, that is 
around in the back of the building, all the way up in the 
back. ! 

Q. Are these doors actually in the back of your store, 
is there an entrance that leads up to the back of it? A. 
From 13th Street, you come into the beverage department 
door first, and the meat section is next, and the groceries 
are far over, you have to go to the back of the building to 
get to the far door. 

554 These doors are in the back of the building, the far 
door? A. Yes, the far door. 

Q. What comes out of that particular door? A. The 
groceries for delivery. 

Q. And that is where the truck backs in to take deliveries 
out. A. Yes. 
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Q. In other words, if you draw a diagram, this is 13th 
Street. A. That is correct. 

Q. Now, this is 53 feet here, and this is some 60 feet on 
Pennsylvania Avenue. A. About 70. 

Q. On Pennsylvania Avenue. 

Now, in here do you have a door at all? A. No. 

Q. No door here. 

Trial Examiner Schneider: Is that 13th Street? 

Mr. O’Donoghue: On 13th Street. 

Q. (By Mr. O’Donoghue) Where is the door, mark it? 
A. There is the building. 

Q. Draw the building line. A. Like that. 

The curb break is here, and here is the space to 
555 back the truck, see. Here is the meat department 
entrance, beverages, liquor, and here is the grocery 
way over here. It narrows down to the alley. 

Q. This is an alley back here, you might say, or a pass¬ 
ageway in the back. A. That is right. 

Q. So these doors all are in the back of your store. A. 
Yes. 

Q. And your truck would back in here; correct? A. That 
is right. 

• ••*•••••• 

562 Redirect Examination 

Q. (By Mr. Constantine) I would like to get clear the 
position of that alley. In distance from the street, or to 
be more exact the door that the alley leads to, how far 
is that from the sidewalk? A truck backing up would go 
through where the curb is cut out, go over the sidewalk, 
and how much more feet would it have to go in order to 
reach that back door? A. 10 to 15. 

Q. And with respect to the sidwalk leading from the cut 
curb to that door, did the pickets cross that part of the 
sidewalk, did they go on that part? A. Yes. 

Q. The sidewalk which is ajacent to the alley. A. Yes. 

Q. The whole length of the widewalk, for the whole length 
of the alley. A. Yes. 
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Q. Now, you have mentioned two other doors, one you 
said it was to the liquor department, and the other to the 
meat department. 

Are these public entrances, or for employees only? A. 
Employees, and shipping. 

563 Q. Customers do not use those entrances? A. No, 
not at all. 

Q. And in patrolling the widewalk on 13th Street, did 
the pickets pass those doors, too? A. In passing the alley, 
you would pass where you would go into the doors. 

Q. That is, they passed the front part of the sidewalk 
which leads to those doors. A. That is right. 

• • # # * * # * # * 

571 Joseph Mozingo 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol¬ 
lows: 

Direct Examination 

• • • # * * * * • • 

572 Q. What was the conversation? A. Well, they 
came in and told me that they were the drivers of the 

Coca Cola Company, and that they were out on strike, and 
they would appreciate it very much if I discontinued Coca 
Cola while they were on strike. I told them that the boss 
was away, but I would give my word that I would, while 
he was away, and when he came back, if he wanted to take 
it back, it was up to him, which he did when he came back. 

Q. Was there any talk about the Coca Cola you had on 
hand? A. Oh, yes, sir. 

Q. What was that talk? A. I told them I had over 

573 50 cases on hand, and I would appreciate it if I 
could sell it and they told me to go ahead and sell it. 

577 John Pennell 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol¬ 
lows: 
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Direct Examination 

• ••#*•#••• 

Q. And your occupation? A. I am assistant manager of 
Brinsfield’s drug store. 

• *•••*•**• 

581 Q. How many pickets were there ? A. On the first 
day, I would say about ten. 

Q. Your store fronts on two streets. A. South Capitol 
Street and Atlantic Street. 

Q. And there is an entrance on each street. A. On each 
street. 

Q. Are there any other entrances to the store? A. No. 
Q. And each entrance is used for the same purpose. A. 
That is right. 

Q. And what purposes are those? A. Well, for daily 
business, for anybody entering the store, delivery, collec¬ 
tion, everybody uses them. 

Q. Your collection goes through either door. A. Either 
door. 

Q. The customers go through either door. A. 

582 Either door. 

Q. And the suppliers come through either door. 
A. That is right. 

Q. There is no other way of getting in or out the store? 
A. No, sir. 

Q. Now, with reference to the fronts of your store, what 
area did the pickets patrol ? First, let ’s take South Capitol. 
A. Well, I would say about ten feet on each side of the door 
in front, about that way, back and forth. 

Q. They didn’t patrol the whole area, then, of South 
Capitol Street frontage, you just say 10 feet. A. No, be¬ 
cause that is a pretty big frontage. That is just a rough 
estimate, 10 or 15 feet on either side. 

Q. Including the front of the door? A. Yes. 

Q. And how about the Atlantic Street side? A. About 
the same on the Atlantic Street side, yes, sir. That door 
is at the rear of the store there. 
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Q. And that is a long frontage, too. A. Oh, yes, a wide 
frontage. 

Q. And you say they picketed about 10 feet on either 
side? A. Yes. 

Q. And in doing so, they passed in front of that 

583 door as they did the other door. A. That is right. 

Q. How many pickets do you recall on each street? 
A. When, Friday or Saturday? 

Q. The first day. A. Oh, I would say not more than about 
six, I would say—maybe they had more in the front than in 
the back, I don’t remember exactly. 

Q. They didn’t all go together, first by one door and 
then the other. A. No, there was a few on each side. 

Q. And while the picketing was going on, there were 
some on Atlantic Street and others on South Capitol Street. 
A. That is right. 

Q. Now, did they come again? A. They came again the 
next day, on Saturday. 

Q. At what time? A. After we opened, I would say be¬ 
tween 8 and 8:30 or quarter to nine. 

Q. And remained until when? A. They were still there 
when I went off duty about two o’clock. 

• ••***•**• 

584 Trial Examiner Schneider: And how many pickets 
were there on Saturday? 

The Witness: Oh, there must have been between 20 and 
30 on Saturday. There was quite a raft of them. 

Q. (By Mr. Constantine) How many on Atlantic Street? 
A. Oh, they were divided up fairly even. I didn’t pay an 
awful lot of attention exactly, but I would say they were 
split up, four or five abreast, they weren’t in a circle or a 
straight line, three or four would be abreast, and they 
would be up this end, and the same amount would be at the 
other end, eventually they would pass, or turn 

585 around before they passed. There was no set order. 




* * • * 
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Q. Now, during the time of the picketing the first day, 
did any of your employees cross that picket line to go into 
or out of the store? A. Yes, sir. 

Q. About how many, do you know? A. I would say two 
or three—tw T o that I am positive of and a possibility of a 
third or fourth. 

Q. And your employees don’t all come in at the same 
hour? A. No, I have staggered hours there, I have to have. 
Q. And the next day, the second day, do you know if any 
employees of yours crossed that picket line to go to 
586 work, or to go out of the store? A. Oh, we had quite 
a few on Saturday morning, because I have them 
come in every hour on Saturday morning, because we have 
a set amount of people according to business. 
#*•**#•*#• 

590 A. Well, all 20 or 30 of them didn’t pass in front 
of one door; they were split up roughly evenly, but they did 
pass in front of the door, and anybody going to or from 
would have to go either in front, behind or around them 
to get in or out. They had to go through or around them. 
They were there, just like a tree. 

597 Jack King 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Q. (By Mr. Constantine) Your name is Jack King. A. 
That is right. 

Q. Where do you live? A. 14 Ohio Avenue, District 
Heights. 

Q. And you are employed as a driver for Royal Crown 
Cola Company. A. That is right. 

Q. And I think you are a member of Local 67 of the 
Teamsters in Washington. A. Yes, sir. 

Q. And about March 9th, do you remember going 

598 to the Buckingham Super-Market at 2920 Nichols 
Avenue in Washington to make a delivery? A. Yes, 


sir, I did. It was Monday afternoon, I saw the fellows 
walking around the store. 

Q. You saw some pickets walking around the store f 
A. Yes; and I pulled the truck over to the curb, and 
asked— 

Q. Did any pickets come over to speak to you? A. 
Morizette came over. 

• • * • # * * * # 1 * 

599 Q. Do you remember about how many pickets there 
were at the store that day? A. No, I don’t have any 

recollection. 

Q. Now, did you come back the next day? A. Wednesday 
morning, that is when the people from the Labor Board 
were down, and I signed the statement. 

Q. Did you see any pickets there that day? A. It was in 
the morning, they were still there. 

Q. Did you make a service stop that morning? A. No, 
sir, I walked in, and I saw the stock, and I saw he had 
plenty, until maybe later on that afternoon, or the next 
day. I serviced him Wednesday evening, about 5:30. 

600 Q. I want to take the second day, March 10th. Did 
you go into the store, or don’t you remember? A. 

I know I went into the store the one day to check the stock, 
either Tuesday or Wednesday morning. 

Q. Do you remember now whether you went in Tuesday? 
A. No, I believe I just went by Tuesday. 

Q. And then you did come there Wednesday. A. Wed¬ 
nesday morning was when the couple from the Labor Board 
was there. 

Q. Were there any pickets there Tuesday when you went 
by? A. Yes, sir. 

Q. And you did not stop. A. No. 

Q. On account of the pickets ? A. But Tuesday morning, 
I knew I could pass the picket line, you see. Tuesday 
morning— 

Q. Who told you that? A. That was my own judgment. 
I just didn’t want to pass them in L >nt of the store as a 
matter of principle. 
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Q. If there was no picket line, would you have serviced 
the store? A. I have let a lot of stops go by, maybe until 
the next day, if I hadn’t been behind. 

Q. If you hadn’t been behind, you would have serviced 
the store, but for the picket line, on Tuesday. A. 

601 My own judgment, I was going to come back that 
evening. 

Q. I know it was your own judgment, but in your own 
judgment, if there was no picket line, would you have serv¬ 
iced the store? A. Well, yes. 

Q. Now, Wednesday you drove by again. Were there 
any pickets there then? A. That is Wednesday morning I 
was telling you about, when the couple were there. 

Q. Let’s take one question at a time. You did see pickets 
when you came up there Wednesday. A. Wednesday morn¬ 
ing, I stopped the truck, and I was going in the store. 

Q. You started to go in. Did any of the pickets speak 
to you? A. Morizette again. 

Q. What did he say? A. The same questions as usual. 

Q. Well, what was that, the same thing he asked— A. The 
same thing he asked me Monday. 

Q. Are you going to service the store? A. Well, that 
day he just asked me how things were going, and I told 
him all right, and then by that time the manager from 
Buckingham called me in the store, and I went in. 

Q. I want to ask you if you remember anything 

602 else that Morizette said to you besides what you just 
said now? A. No. 

Q. Do you remember his saying to you, “Are you going to 
service the store?” A. No, not that day. Monday he asked 
me. 

Q. You don’t remember his saying it on Wednesday? 
A. No. 

Q. I would like to show you a statement which you made 
to Miss Felton of the National Labor Relations Board, and 
ask you if that helps refresh your recollection as to what 
happened on that Wednesday morning. 

Do you remember making a statement to her? A. Yes, 
sir, I do. 
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Q. I show you this affidavit, and ask you if you signed 
that. A. That is right. 

Q. I would like to point out to you the statement, ‘‘This 
morning”—the 11th of March, that Wednesday—“I ar¬ 
rived at the store about 9:15 a.m. The pickets were still 
there. I got out of the truck and about two of the pickets 
came up and asked me again if I was going to service the 
store.” 


Do you remember that? A. I remember holding the con¬ 
versation with a couple of them. 

Q. Do you know whether Morizette asked you if 
603 you were going to service the store? A. I know he 
asked me Monday. 

Q. Did he ask you Wednesday? A. No, I don’t believe 
he did. 


Q. You would say, then, that this statement in the affi¬ 
davit is incorrect? A. No, it is not incorrect, but I don’t 
memorize everything everybody asks me. In general con¬ 
versation, Monday i do remember. 

Q. Do you believe at the time you made this statement 
before Miss Felton that it was correct when you gave it 
to her? A. Yes, that is right. 

Q. That was given the same day that Morizette talked 
to you? A. That Wednesday morning. 

Q. And you gave everything you knew at that time to 
Miss Felton ? A. That is right. 

Q. And do you believe if it is here, that you told her that? 
A. Yes. i 


Q. And does it help refresh your recollection when I 
read this to you again, “About two of the pickets came up 
and asked me again if I was going to service the store.” 

Does that help refresh your recollection? A. I 
604 imagine it does, if it is there. 

Q. Now, do you remember that Morizette asked 
you that question on Wednesday? A. I guess he did, if I 
signed the statement. 


* 


# 
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608 Q. (By Mr. O’Donoghue) Now, you drove up to 
the Buckingham store didn’t you. A. That is right. 

Q. You were facing in a southerly direction on 

609 Nichols Avenue? A. That is right. 

Q. You drove alongside the curb. Two or three 
pickets came over to the truck; is that correct? A. That 
is right. 

Q. Or was there only one, Morizette? A. Well, Morizette 
was one, and there was one other. 

Q. Were there just two to your best recollection? A. 
Two or three. To tell the truth, I don’t recall. 

Q. Was Morizette the only one who engaged in con¬ 
versation? A. He was the only one that talked to me. 

Q. And he asked you are you going to service the store ? 
A. Well, he talked about the business, and then he did men¬ 
tion that question. 

Q. Did he ask you if your own business was picking up 
because the Coca Cola drivers were on strike? A. Yes, 
sir, he did. 

Q. And asked you how you were doing? A. Yes. 

Q. And then the question was put, are you going to serv¬ 
ice the store? A. That is right. 

Q. Now, you didn’t give any answer at all. A. No, I 
didn’t. 

Q. Had you read the picket sign? A. No. 

610 Q. You don’t know what the sign said, or any¬ 
thing? A. No. 

Q. You then drove on? A. That is right. 

Q. You didn’t go into the store? A. No. 

Q. Now, when you got into your shop that night, Royal 
Crown Cola, did your manager speak to you about missing 
the stop at Buckingham? A. No, sir, he didn’t. 

Q. The next morning, did he speak to you ? A. The next 
morning he had a meeting of all the drivers, and told us it 
was just a Consumer’s sign, and he wanted the union bev¬ 
erages in the store; that we were defeating our own pur¬ 
pose. 

Q. And he told you all to go through? A. That is right. 
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Q. In the meantime, had you talked to the business agent 
of Local 67 at all? A. No, sir, I hadn’t. 

Q. Now, you went back out Tuesday, didn’t you? A. Yes. 
Q. You were going to service the store that day? A. That 
is right. 

^ i 

611 Q. Why didn’t you go in that particular after¬ 
noon? A. Well I say the fellows still walking around, 

and I figured, well, I will just pass him up until later on 
this evening, but it was so late when I finished my route, 
about 6:30, that I knew that he was busy, and I thought I 
would just let him go until the next day. 

Q. You would go back the next day. A. That is right. 
Q. You went back the next day, Wednesday, didn’t you? 
A. That is right. 

Q. The picket line was still there? A. That is right. 

Q. You went into the store, didn’t you? A. That is right. 
Q. Now, at that time, on this third day, did any of the 
pickets talk to you that particular day? A. Well, Moriz- 
ette, yes. 

Q. What did he say to you, did he ask you the same ques¬ 
tion, are you going to service the store? A. The same 
question, that is right, and then by that time the manager— 
Q. You went into the store. A. I went into the store. 
After I saw the manager called me in, I went up to his 
office, and on the way up I checked his stock, his newer 
stock, and there was enough to carry him over until 

612 I did get a chance to serve him again. 

Q. In other words, as you went in with Rosen¬ 
berg, you looked at the stock. A. That is right. 

Q. And he didn’t need any Royal Crown Cola? A. No, 
sir. 

Q. And you then went up, and you met this Miss Felton 
of the Labor Board; is that where you met her, this lady? 
A. The couple, yes. 

Q. A lady and a man. A. Yes. 

Q. And that is when you signed this statement. A. That 
is right. 
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Q. Has there been a notice posted in Royal Crown Cola 
on the bulletin board telling' all drivers to go through those 
Consumer picket signs? A. Well, that meeting, that Tues¬ 
day morning—I guess he considered he didn’t have to post 
a notice, but Mr. Cayton called him up, I imagine, and let 
him know. 

Q. Do you know of your own personal knowledge 
whether or not Mr. Rosenberg of Buckingham called Har¬ 
graves? A. Yes, sir, he did, he called. 

Q. He did; and told him about you missing that stop? 
A. He just called for service. 

• ••***#*** 

613 Q. (By Mr. O’Donoghue) This first day after 
Morizette asked you that question, did you go past 

that stop on your own volition, or did you go past the stop 
merely because Morizette asked you the question? A. No, 
on my own accord. 

Q. You went by on your own accord? A. Well, that was 
Tuesday I passed them all together, Tuesday morning I 
had known what the signs -were and what they meant, and 
I could cross the line. 

Q. You would have gone through. A. Sure. 

• #**#•#*#* 

Trial Examiner Schneider: Did I understand that on 
Tuesday morning your boss told you to make the delivery 
there? 

The Witness: That is right. 

Trial Examiner Schneider: But you chose not to 

614 make the deliverv there? 

The Witness: Well, I was going to find some other 
time in the evening when they weren’t around. As a matter 
of principle, I didn’t want to seem like I was after the 
penny. I wasn’t that hungry. I found he had plenty of 
stock on Wednesday morning. 

Trial Examiner Schneider: But I am talking about Tues¬ 
day. 
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The Witness: Well, yes, I passed him up of my own 
accord on Tuesday. 

• # • # * * * • # • 

Recross Examination 

Q. (By Mr. O’Donoghue) You went through the line on 
Wednesday? A. Yes, sir; and I was going to make the 
delivery then, that is when they called up the store, hut 
they held me up so long making the statement, I was so 
far behind I just went ahead. 

Q. But you would have made—let me ask you this ques¬ 
tion: You would have made a stop there Tuesday, wouldn’t 
you, if you had not been delayed on other points of your 
route? A. That is right; because he had already told 
615 me to go ahead and cross the line, to go through the 
line. ! 

Q. It is quite usual for a driver to pass by a given stop 
if he is late on his route; isn’t that correct? A. Even the 
best of drivers do that sometimes. 

Q. Is that what occurred to you on Tuesday? A. Yes, 
sir. 

Trial Examiner Schneider: Did I misunderstand vour 

•» i 

previous testimony? I thought you had previously said that 
you didn’t make the stop on Tuesday because you didn’t 
want to go through that picket line. 

Now’, was I wrong in so understanding you? 

The Witness: It wasn’t the idea that I didn’t want to 
go through it. It was the idea that I could, and I chose 
not to. 

Trial Examiner Schneider: Apparently there isn’t any 
dispute that you could if you wanted to. 

The Witness: Yes. 

Trial Examiner Schneider: But you didn’t want to go 
through it? 

The Witness: No, sir. 

Trial Examiner Schneider: And that is the reason you 
didn’t make the stop. 

The Witness: That is right. 


Trial Examiner Schneider: Not because you were late; 
is that right? 

• • •••*•**• 

616 The Witness: Well, I just passed him up. I wasn’t 
late at that moment, I mean I was speaking of Wed¬ 
nesday morning when I was held up so long making the 
statement. 

Trial Examiner Schneider: But Tuesday morning you 
weren’t late. 

The Witness: No. 

• ********* 

747 Joseph Train 

a witness called by and on behalf of the General Counsel, 
being first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination 

« 

********** 

748 Q. And before the picketing occurred, did you have 
a talk with anybody about the picketing? A. Well, 

one man approached me, and told me that he was on strike 
from Coca Cola, and that he would like me to discontinue 
handling Coca Cola. I told him that I just didn’t want to. 
Then he said if I don’t discontinue, I would be picketed. 

Q. And how long after that did the picketing occur? A. 
I imagine within about 10 or 15 minutes. 
*•*••*••*• 

749 Q. And do you know whether as a result of the 
picketing, pedestrians could come into your store? 

A. They could come in, but it was a little difficult one day. 

Q. What day was that? A. I believe it might have been 
the day following the first day, or the second day, when 
they had up to 12 pickets there at one time, and there was 
one incident where I had to call the police. A woman with 
a baby carriage tried to get up our driveway, I don’t 

750 know whether she wanted to or not, but she had to 
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then walk in the gutter to get to the corner to cross over to 
Georgia Avenue. 

Q. The next day was there any picketing? A. Yes. 

Q. How long did that last? A. It continued, I think, up 
until Friday of that same week. 

Q. And do you know how many days that would be, 
roughly, 4, 5, or how many? A. Well, it started on Mon¬ 
day, I believe, through Friday, about five days. 

* * # * • • • • • : • 

Q. And when did they quit on Friday? A. My wife went 
out some time in the afternoon, and she spoke to one of the 
pickets, that if they would stop picketing, we would discon¬ 
tinue to sell Coca Cola, and they immediately walked 

751 away from the premises. 

Q. And did vou buy Coca Cola after that? A. No, 

I didn’t. 

* • • # * • • • • * 

752 Cross Examination 

* • • * • * • * * • 

759 Q. How many pickets were there Tuesday? A. I 
don’t know which day it was, but at one time there 
was as high as 11 or 12. 

760 Q. Well, let’s take Tuesday. Would you say there 
were 11 or 12 there Tuesday? A. That was the day, 

possibly. I don’t recall whether it was Tuesday or Wed¬ 
nesday. 

Q. Let’s just take your number, 11 or 12 pickets, to be 
the approximate number. Didn’t the 12 of them—the dis¬ 
tance from your store to the edge of your property line 
where you keep all your supplies out front there, vegeta¬ 
bles, soft drinks, and the other materials you have, is a 
distance of 50 feet from the entrance to your store, up to 
where your property line ends at Georgia Avenue, isn’t it? 
A. Well, I imagine the property line ends possibly 70 feet 
past Georgia Avenue. 

Q. I know you have a long space in there, almost 70 feet 
from your store up to the corner. A. That is right. 
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Q. You have got all your soft drinks and all on the side. 
A. That is right. 

Q. Didn’t the pickets walk a distance of about three feet, 
one behind the other, with the signs, walking up toward the 
end of your property line, 70 feet, turning around and com¬ 
ing back? A. That is right. 

Q. And they kept that up? A. Yes. 

761 Q. That was the day the 12 were there? A. Yes. 
Q. Your customers could get in on that other side, 

that little street that comes down, customers come in there, 
and no pickets were over there. A. That is right. 

Q. They were just walking out in front where you had 
vour Coca Cola stacked, weren’t they? A. That is right. 

Q. And the other entrance that was down by your store, 
the customers could easily get in, couldn’t they, and they 
did, didn’t they? A. They came in from both sides. 

Q. Now, let’s just take this incident. You stated on your 
direct examination that there was an incident one day about 
a woman and a baby carriage, and you said, “I didn’t 
know whether she wanted to come in or not.” 

Now, tell us what happened, what do you mean by that? 
A. This woman came up— 

Q. Missouri. A. Missouri Avenue, going north, as if she 
was going towards the bank. 

Q. Did you know her? A. She is a customer, but I don’t 
know her name. She was ready to come up on the drive¬ 
way, that little driveway that I have—I don’t know 

762 whether she was coming into the store or not, but 
the pickets were walking nonchalantly and she just 

kept on going to the corner to get on to the sidewalk, she 
didn’t come in the store. 

• •*•***•*« 

763 Q. Now, this man that works for you reports to 
■work about what time, regularly? A. The regular 

man comes in at noon, and he works until 12 midnight, and 
the part-time man w’orks until about 10 o’clock in the 
morning. 
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Q. Now, the man that reports to yon at noon, during the 
week of the 23rd when he reported to work for you, these 
pickets were walking up and down; isn’t that correct? A. 
That is right. 

********** 


768 The Witness: Well, I called up Captain Hammond 
after this incident with this woman, and I just didn’t 
like it at the time, and he came over and spoke to the pick¬ 
ets, and I believe it was from then on that they didn’t cross 
the driveway. That was sometime in the afternoon. 

* * * * * # * # * * 


821 Mr. Shawe: Mr. Murphy, I show you the docu¬ 
ment which has been marked Respondent’s Exhibit 
1 for identification, and I will ask you to state that the first 
time you ever saw such a notice posted was on or after 
April 16, 1953? 

The Witness: No, I won’t specify when I first saw that. 
I can’t remember back that far. That has been two or 
three months now, but I know that notice was put up on 
the bulletin board at work right after the strike. Right 
after the strike that notice was put on the bulletin board. 

Mr. Shawe: Will counsel stipulate that this was not 
sent out until after April 16, 1953? 

Mr. O’Donoghue: I will so stipulate. 

• #*#•##•• # 

i 

835 Neal MacBridges 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

836 Direct Examination 


Q. (By Mr. O’Donoghue) Your full name is Neal 
MacBridges? A. That is right, sir. 

Q. And where are you employed? A. General Baking 
Company. 




• 9 


* 
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Q. State what you did with respect to that picket 
837 line when you drew up there? A. Well, I seen it as 
I went down the street, and I was uncertain what 
to do, whether to cross the line or not, so I call the local 
union and asked them, and they advised me to cross the 
line. 

Q. Who did you speak to at the union? A. Mr. Andre. 
Q. And after making that phone call, what did you do? 
A. I went back down the street about half a block and 
served them. 

Q. And did you go through the line and serve them? 
A. Yes, sir. 

916 Frank H. Weaver 

resumed the stand, and having been previously duly sworn, 
was examined and testified further as follows: 

Cross Examination (Continued) 

932 A. I was following the uniform. 

933 Q. The uniform. A. Yes. 

Q. And you were told by the union it was all 
right for you to follow that uniform? A. That represents 
the Coca Cola Company. 

Q. That is what the union told you to do; is that right? 
A. I was told to follow the driver. 

Q. Wherever he went? A. Yes. 

• •••••*••• 

940 A. I did picket up at Buckingham one time when 

941 the highest amount that ever was up there was 16. 

• •••••#••• 

944 Q. (By Mr. Shawe) Mr. Witness, after you would 
go into the store and saw whoever you saw when 
you went in, and that person agreed not to sell Coca Cola, 
you wouldn’t of course picket him, would you? A. No, 
sir. 
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Q. Now, did you tell those people who agreed not to 
sell Coca Cola that was all right for them, however, to sell 
whatever stock they had on hand? A. Yes, sir. 

Q. You did tell them that? A. Yes, sir. 






945 * * • but if they did buy Coca Cola, we would picket 

the product. 

Q. I understand that, but those that would not agree to 
cooperate and stop selling Coca Cola, you would then 
picket the store? A. Yes, sir. 

Q. And after several days, some of them would finally 
come out and say if you will stop picketing I will agree to 
stop buying Coca Cola; is that right? A. Yes, sir. 

Q. And then you would stop picketing? A. Yes, sir. 


* • • * • • * * • • 


947 Q. Now, am I to understand that during the entire 
two or three months that you picketed, either with 
the “on strike’’ sign or the “Friends” signs, you 

948 never saw a truck driver who was getting ready to 
go into a store turn away and not serve that store; 

is that your testimony? A. I saw some stop, hesitate, and 
then go on. 

Q. Oh, you did see that? A. Yes, sir, hut they come back 
in the afternoon, a lot of them did? 

Q. In every instance when you saw a driver that would 
stop, hesitate, and go on, you always saw that same 
driver come back in the afternoon? A. Not everyone, but 
some did that. 

Q. When the driver would stop, hesitate, and go on, 
what would you do? A. I wouldn’t do nothing; I would 
keep walking just like I did all the time. 

Q. What drivers did you see stop, hesitate and go on? 
A. I seen Royal Crown men hesitate one day, and then 
come back the next day. 

Q. All right, you saw the Royal Crown man. Did you 
seen any others? A. I am not too sure, hut I think one of 
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the bread men up at Argonne Market did that, but they 
came back. 

Q. You always saw them come back? A. I am just 
saying them two. 

Q. There are others you saw hesitate, stop and go on 
that you never saw again because you moved on, 
949 and you don’t know whether they came back or not? 
A. That is right. 

#•••••*••• 

999 Garland Robey 

a witness called by and on behalf of the Union, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. O’Donoghue) What is your full name? 
A. Garland Edward Robey. 

Q. And where are you employed? A. Thompson’s 
Dairy. 

##*#•**#*• 

Q. Do you recall driving up in front of the Argonne and 
seeing anything unusual in front of that store? 

1000 A. Yes, I drove up and then seen some boys walking 
along with signs on them, it said something about 

a strike. 

Q. What did you do? A. I passed him up, I went ahead. 
Q. Had you received any instructions from anybody? 
A. No, sir, no instructions whatsoever. 

Q. What did you do after you passed them up? A. I 
served the next stop. 

Q. Did you discuss the matter later with any official of 
your company? A. Yes, I talked with the official of the 
company when I got in, and he says from then on to go 
through those lines and serve the stores until he heard 
something further, he said, but until he heard something 
from the union, to serve them. 

Q. Did you go back the next day and service them? 
A. Yes, sir. 
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Q. Did you stop your truck at all when you were driving 
past Argonne? A. I stopped it. 

Q. Did you read the sign? A. Not too close, I never got 
out of the truck. 

Q. And then you kept on going? A. That is right. 

Q. Had you received any instructions from your 
1001 union, or any union official what to do about that 
type of a sign? A. No. 

* * * • • • * • • • 

1012 William O'Malley 

a witness called by and on behalf of the Union, being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

■ 

1026 Q. Now, what instructions were given to you by 
the union to carry that “Friends 7 ’ sign? A. Well, 

we could carry that sign and wear it anywhere Coca Cola 
was sold, and we were strictly picketing Coca Cola when 
we carried that sign. 

**•••**••• 

1027 Q. Now, did you picket up at Broddsky’s? 

1028 A. Yes, I did. 

Q. How many days did you picket there? A. Three 
days, I believe. 

Q. WTiat hours, Mr. O’Malley? A. From morning until 
night. 

Q. And what three days of the week were they? A. I 
don’t remember. 

I 

Q. How t many pickets did you have there? A. Oh, as a 

rule there were six or eight, I believe there was 10 or 12 

< 

one time. 

• • • * • « # • • • 
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1029 Cross Examination 

#•••••#••• 

1037 Q. Now, the first day of the strike, most of the 
boys were picketing down at the plant; is that right ? 

A. That is right. 

Q. And about how many boys were in that picket line? 
A. I believe there was about 45. 

Q. Now, about how many days did you continue to picket 
the plant before you decided to follow the trucks? A. Oh, 
I don’t really know— 

Q. Approximately? A. The first couple of days, I 
believe. 

*•••••*••• 

1038 A. When we followed the trucks, we picketed the 
Coca Cola trucks, and we picketed Coca Cola, and 

when the man got out of the truck to go in the store and 
make a sale, we followed him to the store and picketed 
him. 

#***••#**• 

1047 Q. And am I correct that before you picketed a 
store, you would go in and talk to the store and see 
if you could get them to agree to stop selling Coca Cola? 
A. We would tell the owner of the store that we were on 
strike, and ask him for his cooperation. 

Q. His cooperation in what respect? A. Well, to help 
us during the strike not to sell Coke, to sell other Colas 
instead. 

Q. So it was your purpose— A. And we told him that 
wherever Coca Cola was sold, or deliveries being made, 
we were picketing those places, that we were following the 
truck up, and wherever the sales were being made, they 
were picketing the Coca Cola. 

Q. Those who were willing to help you, didn’t you also 
advise them it was perfectly all right for them to sell the 


129 


Coca Cola that was on hand? A. If they had their money 
invested in it, we didn’t want to be at an inconvenience. 

Q. So am I correct that where that question came 
1048 up, you always told the man in the store that it was 
all right to sell the stock he had on hand? A. I don’t 
know if he was always told that. 

Q. Whenever he talked to you, did you tell him that? 
A. I told him to sell it. 

Q. And those that told you they would not cooperate, 
what did you tell them you would do to them? A. When 
the truck would come by, we would picket it, and when¬ 
ever they made a delivery there, we would picket it, and 
we did picket Coca Cola wherever it was sold if we could 
get to it. 

1061 James Paul Goddard 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

* • * # • * * • • • 

1062 Direct Examination 

Q. (By Mr. O’Donoghue) What is your full name? A. 
James Paul Goddard. 

Q. Were you employed at Rice’s Bakery during the 
month of March 1953, just passed? A. Yes, sir. 

***•••*••• 

• 

Q. Now, did you service the Argonne Market when you 
were driving for Rice’s Bakery? A. Yes. 

Q. Did there ever come a time when you were servicing 
that market there was a picket line in front of it, if you 
recall? A. Yes, sir. 

# * • * * * * * • • 

1063 Cross Examination , 

* * • • * * # # • # 

1065 Q. Did you go through it when you first saw it, 
before you had asked the shop steward? A. I think 
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I called the shop steward before I got that far, because I 
had seen it there before that. 

Q. You saw the sign, didn’t know what to do, and you 
called your shop steward? A. That is right; as I was 
going up the street, I noticed it there. 

Q. When you went up the street and noticed it there, 
was that the time you were supposed to make a delivery? 
A. No, sir. 

Q. But you did notice it? A. I did notice it. 

Q. And as a result of seeing it, you called the 
1066 shop steward? A. Yes, sir. 

Q. And he said to go through. A. To go through. 
Q. But you did have some doubt about it, that is why 
you called the shop steward. A. That is true. 
***•*•#*•• 

1071 Raymond Edward Ball 

a witness called by and on behalf of the Respondent, 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 

Q. (By Mr. O’Donoghue) Your full name is Edward 
Ball? A. Raymond Edward Ball. 

Q. Are you employed at Snyder’s Bakery? A. Yes, sir. 

#•*•*•#••• 

Q. Do you recall a time when you drove up in front of 
the Argonne Market, state what you saw, for the record? 
A. Well, when I came up there, there was three or four 
signs on them, anyway I could tell it was a picket line, so 
not knowing what to do, I just drove up to the next store. 

Q. What was the name of the next store, Ambas- 

1072 sador? A. No, let’s see, it is on the corner of 
Columbia Road—Calvert Market. 

Q. When you went into the Calvert Market, what did 
you do? A. I asked one of the boys if I could use the 
phone, and he said sure. 
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Q. And who did you call? A. I called the union. 

Q. Who did you speak to at the union? A. I don’t 
remember whether it was Buck, or Bob, but it was one or 
the other; it seems to me it was Buck. 

Q. And did you receive any instructions? A. Yes, 1 
told them there was a picket line in front of the Argonne, 
and what was I to do, and they told me to serve it. I wasn’t 
satisfied, I wanted to clear myself, I called the office and 
told them, and the office told me to serve it. I served the 
man I was at, and went on back to the Argonne, and when 
I got back there all the pickets were inside, and they were 
moving Coca Colas, and I went on and served it, and that 
was it. 


# * * * * 


* * * 






1276 William Springer 

* i 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

1277 Direct Examination 


Q. (By Mr. O’Donoghue) State your full name. A. 
William Springer. j 

Q. And you drive for County Fair Baking Company? 
A. Yes, sir. 

# * * • • • * * • * 

Q. Do you recall when you were servicing that store in 
March, state whether or not you ever saw any picket line 
in front of that store? A. Yes, sir, I did. 

Q. What if anything did you do? A. I passed him by 
that first time. 

Q. Why did you pass him by? A. I was in doubt 
whether I should serve him or not. 

Q. What if anything did you do after that? 
1278 A. I went ahead and finished my route with the 
intention of calling into the bakery to find out what 
I should do, but in the meantime it had slipped my mind 
that I hadn’t served him, and when I went back to the 
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Food Fair for my re-call back, I realized that I hadn’t, 
and I did not have any bread at that time. 
*•••••#••• 
1279 Cross Examination 

1281 Q. And you have not received any instructions 
from your union, or your own boss, as to whether 

you should cross the picket line, or not? A. I hadn’t 
asked. 

Q. You hadn’t asked, but had anyone told you, whether 
you asked or not? A. No, sir. 

Q. No one had told you at all? A. I don’t remember. 
I don’t think they did. 

Q. And that is why you intended to call up. A. That is 
right. 

1282 Q. And that is why you passed Argonne? A. Yes, 
sir. 

#*#•**#*•* 

1287 Ralph Custer 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. O’Donoghue) Your full name is Ralph 
Custer. A. That is right. 

Q. You are a member of Bakery Sales Drivers Local 33. 
A. That is correct. 

Q. The Teamsters Union. A. That is right. 

Q. And you drive for the General Baking Company? 
A. That is correct. 

*••••**••• 

Q. Do you recall an incident some time in March 

1288 when you drove past the Argonne Market ? A. I do. 
Q. Will you state for the record what occurred? 

A. As I drew up in front of the Argonne Market that 
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morning, I saw a bunch of fellows outside with signs. I 
stopped and happened to see they was Coca Cola drivers, 
and I happened to see one of the boys in front of the line 
that he knew. He used to serve me when I was manager 
of Food Fair. I waved to him, I didn’t know what to do, 
I never had any experience of being in a situation like this 
before, and so I drove on. 

Q. Did you read the sign? A. No, I didn’t. 

Q. Subsequently—what occurred the next day, did you 
go back there? A. Yes, sir, I served them the next day. 

Q. Was there any picket line in front the next day of 
any kind? A. No, there wasn’t. 

Q. When you went into the plant, what if anything did 
you do? A. When I checked in that night, I asked some 
of the fellows, the supervisor, what we must do with these 
independent stores with the signs, and they told us we must 
go through them. 

# • * • * • # • • • 

1289 Cross Examination 

Q. (By Mr. Constantine) Mr. Custer, what is the name 
of your union? A. Local 33. 

# * * * • • # • • • 

1291 Q. You stated that you didn’t serve Argonne be¬ 
cause you didn’t know what to do? A. That is right. 

Q. If there had been no picketing there, you would have 
served them? A. I would. 

Q. It was the picketing that created the doubt in 

1292 your mind as to whether you should serve? A. That 

is correct. i 

Q. Now, you had no idea of what to do because you had 
received no instructions either from General Baking, or 
your union? A. Neither one. 

Q. That is your union officials hadn’t told you about this 
kind of picketing? A. Well, I didn’t know it was on until 
that morning. 
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Q. You didn’t know there was any such picketing until 
that morning, and you had not been told about it by any¬ 
body, union or otherwise? A. That is right. 

Q. Up to that time? A. Yes. 

Q. Did you discuss it at all with your union officials 
after the incident in Argonne? A. There was quite a time 
later, I read a notice on the bulletin board. 

Q. About how many days later, would you say that was ? 
A. I guess it was three or four days later. 

Q. In March, would you say that would be? A. I really 
don’t know, to tell you the truth. 

Q. But it was some time after the Argonne incident? 
A. Some time. 

Q; That was the first time you saw any notice on 
1293 the bulletin board relating to the picketing at 
Argonne, or anywhere else? A. That is right. 

Q. Do you recall what that notice said? A. Not in exact 
words, but it said that all the members of this local shall 
serve, go through the line and serve the store. 
*•••••*••• 

1325 Robert C. Lester 

a witness called by and on behalf of the Respondent, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

Q. (By Mr. O’Donoghue) Your full name is Robert 
Lester? A. Robert C. Lester. 

Q. And you are a member of Bakery Sales Drivers 
Local 33? A. That is right. 

1326 Q. Do you have any office in that local union? 
A. Secretary and business manager. 

**••••••#• 

1328 Q. I hand you a document which on its face 
shows secretary’s report for February 1953, and I 
will ask you if you can identify that. A. Minutes of the 
regular February 5, 1953 meeting. 
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Q. State whether or not they are the minutes of the 
February meeting of Bakery Sales Drivers Local 33? A. 
They are, sir. 

Q. Are you secretary of that local? A. Yes, sir. 

Q. Did you prepare these minutes? A. Yes, sir. 

#•*•••••#• 

Q. (By Mr. O’Donoghue) Are these the original 

1329 minutes of your local union? A. As taken from my 
notes, yes. 

Q. But these are the original records of the local union? 
A. Oh, yes, that is correct. 

Q. And this is the manner in which you keep your local 
union minutes? A. That is right, over the years. 

Q. And these are the original minutes of your local 
union? A. Yes. 

Trial Examiner Schneider: Do you mean by that they 
are original in the sense that they were transcribed from 
your notes? 

The Witness: That is right. 

Q. (By Mr. O’Donoghue) And they are the permanent 
records of your local? A. They are. 

* * # * • • * • * • 

1330 Q. (By Mr. O’Donoghue) Mr. Lester, will you 
read from the second page of your minutes, and 

state whether or not that is an accurate statement of what 
you explained to the Bakery Sales Drivers at the February 
meeting? A. Read the whole second page. 

Q. No, just here, this one paragraph. A. “$200 was 
appropriated to Local Union 67 in support of the Coca 
Cola strike. The business agent explained that the signs 
being presented in front of business places by Coca Cola 
strikers were not primary picket signs, and should never 
in any event cause any member not to make his regular 
and full deliveries, and that the signs in front of these 
places were directed at the consumers and must not halt 
deliveries.” 
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Q. Did you make that statement to your membership 
on the evening of February 5th? A. Yes, repeatedly. 

Q. I hand you a document captioned “Secretary’s report 
for March 1953,” and ask you if that is the original copy 
of your minutes for the meeting in March. A. Yes, sir. 

Q. When was that meeting, regular meeting, held? A. 
March 5th. 

Q. Did you at that time as business agent report 

1331 on the Coca Cola strike? A. I did. 

Q. And what if anything did you say to the mem¬ 
bership on that occasion? A. Under new business, the 
business agent reported on Coca Cola strike, and told the 
members they must not fail to serve their trade even if 
and where the Coca Cola strike publicity is being engaged 
in. 

Q. Can you further tell us anything else you told them 
at this meeting about these so-called Consumer picket 
signs? A. Why, yes, Mr. O’Donoghue, I attempted to 
have them thoroughly educated. 

Q. (By Mr. O’Donoghue) Will you state exactly what 
you said at the meeting, Mr. Lester? A. I don’t know that 
I could remember word for word what I told them. 

Q. Substantially. A. What I told them substantially 
was this, that there was danger of being confused when 
a primary picket sign and a Consumer boycott like we 
-were engaged in at the present time, and that they must 
never fail to go through any picket line where there was 
any doubt, and the first thing and best thing for 

1332 them to do vrould be to call up the union office when¬ 
ever they were presented with a picket sign, and to 

ask what our judgment of the matter was, and be prepared 
to tell us what the picket sign said. 

Q. What if anything did you tell them with regard to 
these “Friends” signs? A. I told them that those signs 
were directed to the general public, and to our friends, 
specifically, and they were not to be considered in the 
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nature of a picket line under any circumstances that would 
prevent delivery, and I repeatedly told them that, and I 
even added that they would do more harm to our cause 
by fennagling than they would to come right out and insist 
that people go through and complete deliveries, and told 
them they must also see to that, and also added that when¬ 
ever these things become a stoppage, whenever there was 
any doubt in the minds of any deliveryman that it was up 
to them to tell the delivery man to go through, and to 
insist that they go through, and tell that man that you 
can do us more harm by not going through than you can 
by going through, so please go through and make your 
deliveries. ; 

Q. Did you attend the April meeting as business agent 
and secretary? A. Yes. 

Q. What if anything did you say to the local union 
members at the April meeting? A. Well, I don’t know 
that I can remember anything specifically. 

* • # * « * • • * • 

1333 Q. (By Mr. O’Donoghue) I show you a document 
captioned “Secretary’s Records for April 1953,” 

and ask you if you can identify that. A. Regular April 
2nd meeting, the records of the April 2nd meet, sir. ! 

Q. What date was it held? A. On April 2nd. 

Q. 1953. A. 1953. 

Q. Turning to the second page of that, of your minutes, 
does that refresh your recollection? 

* * « # * * * * # • 

1334 The Witness: “Misunderstanding of the working 
of the Taft-Hartley Act in reference to picketing 

was revealed in remarks made by one brother. It was 
evident that this brother and a few others failed to realize 
the venom and the injustice that are in this Act, and the 
business agent made an exhaustive and thorough explana¬ 
tion about the differences between publicity picketing and 
actual primary picketing. The business agent pointed out 
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that our people must deliver merchandise to their 
customers in all places where Coca Cola strike publicity 
is being engaged in. The members were told they would 
do their striking brethren more harm by failing to go 
through the Coca Cola publicity picket line than they 
would by refusing to go through. Apparently the explana¬ 
tion cleared the issue. There apparently had been no 
refusal to go through those publicity lines, and the business 
agent made it very plain that there must be no such error 
made as for our people to fail to deliver their 
merchandise.” 

#••••••••• 

1335 Q. (By Mr. O’Donoghue) From the reading of 
the minutes just read into the record, does that 

refresh your recollection as to what occurred? A. It does, 
yes. 

Q. Will you tell us exactly what you stated at that 
particular meeting? A. I led up to it by a remark from 
a member on the floor revealing to me that he didn’t 
understand the difference between the primary picketing 
at a struck plant, and this friendly publicity that we had 
in front of these stores, and his remark contained the 
statement that there was confusion in the minds of our 
people, and I told him there was no reason for our people 
to be confused, and then I told them all the difference 
between the primary picketing at a struck plant, and these 
friendly boycott signs asking our friends not buy Coca 
Cola. I showed them the difference in those words 

1336 those words practically as embodied in those 
minutes. 

Q. Mr. Lester, I am handing you a document on the 
official stationery of Bakery and Sales Drivers Local Union 
33, with certain penned notations on the right-hand side 
of this paper captioned “Notice,” and I am asking you 
if that is in your handwriting. A. Yes, this is all in my 
handwriting, sir. 
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Q. You stated that you were President of the Teamsters 
Joint Council. A. That is correct, sir. 

i 

Q. Will you state for the record what is the Teamsters 
Joint Council? A. The Teamsters Joint Council is a body 
of delegates, and the delegates invariably consist of the 
seven executive officers of each local union, starting with 
33, 67, 246, and on down through these six or seven locals. 

The executive board are each, by virtue of their offices, 
delegates to the Joint Council. It is a constituent body, 
and not a labor union in the sense that the local union is. 

Q. What local Teamsters Unions are affiliated with 
Teamsters Joint Council No. 55? What is its official 
number of the local Joint Council here? A. No. 55. 

Q. What local unions of the Teamsters Inter- 
1337 national here in Washington are affiliated with 
Teamsters Joint Council 55? A. Local Union 33. 

Q. Will you give— A. The Bakery Drivers. 67, 
Beverage Drivers and Workers. 246, Milk Drivers and 
Dairy Workers. 639, taking in practically all of the other 
truck drivers. 

Q. That is the over-the-road truck drivers? A. Over- 
the-road, building trades, excavation, concrete, freight, and 
such as that. 

Q. You would call that General Drivers Local 639? A. 
That is right, General Truck Drivers. 

Then the Warehousemen’s Local, No. 730, and the Oil 
Drivers Local Union No. 922. 

It is I think six altogether. 

Does that make six? 

Trial Examiner Schneider: Six. 

Q. (By Mr. O’Donoghue) As President of the Teamsters 
Joint Council, what if anything did you do with the paper 
writing caption “Notice,” which is identical in the record 
with Respondent’s Exhibit No. 1? A. I sent to each local 
union secretary, with a note and oral request that one of 
these be sent to every shop steward in all of his plants or 
stations, whatever it may have been. 
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Q. Now, just for the record, how many did you send 

1338 to Milk Drivers Local 246? A. Milk Drivers Local 
Union 246, I sent 28. 

Q. How many did you send to General Drivers Local 
Union 639? A. I sent 127. 

Q. How many did*you send to Warehousemen’s Local 
730? A. 50. 

Q. How many did you keep yourself for Bakery Sales 
Drivers Local 33? A. 28. 

Q. How many— A. 922,1 sent them ten. 

Q. What is Local 922? A. Oil Drivers. 

Q. And how many did you give to some of the truck 
drivers local 67? A. 112. 

Q. (By Mr. O’Donoghue) Approximately what date did 
you send that out? A. About April 14th, in the middle of 
April, I think it was the 14th. It was requested that that 
notice not only be put on the bulletin board, but that its 
information generally be disseminated amongst all of the 
members that they come in contact with. 

1339 What if anything did you do with this particular 
paper that I am handing you? A. I had mimeo¬ 
graphed copies made, in sufficient number to send one to 
each of the shop stewards that I sent the original one to. 

Trial Examiner Schneider: What is that? 

The Witness: I send the second paper, equal in number, 
sent it to each secretary to send to his shop stewards. 

Mr. O’Donoghue: May this be marked Respondent 
Exhibit No. 6 for identification. 

(Thereupon the document above referred to was marked 
Respondent Exhibit No. 6 for identification.) 

Q. (By Mr. O’Donoghue) Is this your handwriting on 
the bottom of this paper? A. That is. 
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Q. And Respondent Exhibit No. 6 for identification was 
sent out simultaneously with Respondent Exhibit No. 1. 
A. That is correct. 

Q. In like number? A. That is right. 

j 

1340 The Witness: No, that was sent to the local 
secretaries to be given to the shop steward, for the 

shop steward to retain for his general direction. 

Mr. Constantine: But the witness did not send them to 
the shop stewards. I think the record ought to be clear 
on that. 

Q. (By Mr. O’Donoghue) Respondent Exhibit No. 1, 
345 of them were sent out to the secretaries of the various 
local unions affiliated with the Teamsters Joint Council. 
A. And this is the report, that is right. 

Q. Likewise, Respondent Exhibit No. 6 for identification 
was sent out simultaneously to the local secretaries? A. 
With direction that it be given to the shop stewards. 

Q. Now, with respect to Bakery Sales Drivers Local 33, 
did the number of 38 that you sent out, what if anything 
did you do with Respondent Exhibit No. 1 and Respondent 
Exhibit No. 6 for identification as Secretary of Bakery 
Sales Drivers Local 33? A. I sent that number of 

1341 one, and the same number of two, to each shop 
steward in our local, with the request that that be 

posted, and generally disseminated, and this was for his 
direction from day to day. 

##***##** • 

Q. (By Mr. O’Donoghue) In other words, you wanted 
Respondent Exhibit No. 1 posted by each of your shop 
stewards. A. That is right. 

Q. State whether or not you sent it out to 28 of your 
shop stewards. A. I did. 

Q. And what instructions did you give him? A. That 
they were requested to not only post that, but they were to 
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generally disseminate it amongst all members, whether in 
their own group or not. 

*•••••••*• 

1342 The Witness: Mr. Shawe, I told you I gave oral 
instructions to these men. 

The Witness: I said oral instructions were given to 
each of the stewards. 

Mr. O’Donoghue: May this be received as Respondent 
Exhibit No. 6? 

********** 

1343 Mr. O’Donoghue: This is a copy of Respondent 
Exhibit No. 1. 

Trial Examiner Schneider: Admitted. 

*•••••••#• 

Q. (By Mr. O’Donoghue) How frequently are Teamsters 
Joint Council meetings held? A. They set meetings once 
a month, but very frequently they are special meetings of 
the executive board. 

1344 Q. Was there any meeting of Teamsters Joint 
Council during the month of February? A. I think 

we had probably two special meetings in that month, I 
think. 

Q. Did you have any meetings during the month of 
March of Teamsters Joint Council? A. Oh, yes. 

Q. Did you have any monthly meeting during the month 
of April? A. Yes. 

********** 

1346 A. During February, there was one meeting held 
in the first part of February, before the middle of 
the month. 

Q. Was there any other meeting later called that 
month? A. Yes, there was a later meeting, but there was 
a meeting held right before we put on the “ Friends ” 
picket signs. 
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Q. What if anything did you tell those delegates with 
respect to the “Friends” picket signs? A. Everything 
that I could, I just gave them the book, I told them 
thoroughly, and explained the difference between the 
picket and the friendly sign, and I told them that it was 
our duty, and we had to he scrupulous to see that that 
duty was performed, because if those signs stopped 
delivery, then we were in trouble, and it was up to us to 
see to it that those signs did not stop delivery, and we had 
the signs painted, printed, in good legible, readable type, 
so there could be no charge of subterfuge, just simply read 
those signs, and they could see the difference, and 
1347 we told all of those people, especially the executives 
of all of those unions were told time and time again 
that the wide difference between what we were doing and 
what was generally considered as a picket line, because I 
knew these signs were coming up, as you know we had 
used them before, and we had to be very careful before, 
and we were successful. 


* * 


• • 


• * • 






1349 What if anything did you do with respect to 
assisting Mr. Caton, business manager of Local 67, 

during this strike? A. I performed various services for 
him. I went to the picket line quite often, talked to the 
pickets, and told him what the pickets ought to be 

1350 told with regard to these signs. 

Q. You are speaking now of the “Friends” signs? 
A. Of the “Friends” signs, yes. 

Q. Did you give—state whether or not you piecemeal 
gave any advice to these pickets on the use of the 
“Friends” signs? A. I did. 

i 

* • # « # # * # * ; # 

Q. (By Mr. O’Donoghue) When did you talk to them, 
and where? A. Well, I would say in the early part of 
February, and the place was at the strike at the plant. We 
went down there in the morning, and I judge that I spoke 
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personally to at least eight of those pickets; I talked to 
them, and when I got through talking to them they got in 
their car and -went away. That is why I say about eight. 

Then I had to leave there, and I told Caton that he 
should tell those pickets the same thing, and that every 
man that went out in a picket car with those “Friends’’ 
signs should be drilled thoroughly, that he must tell 
delivery men to go through those lines, whenever 

1351 there w r as any hesitancy on the part of a delivery 
man to tell that man to go through the line, and 

that specific information, Caton w T as to give to every 
picket that I hadn’t seen. 

Q. Did you speak to the pickets on any other occasion 
after that? A. Yes, at the plant. I didn’t speak to them 
on the line at all. 

1352 Q. (By Mr. O’Donoghue) Have you made a per¬ 
sonal visit to these various bakeries— A. May I in¬ 
terpolate this? 

Q. Yes. A. The eight men that I spoke to, I know 
grasped the subject thoroughly, and they were to dissemi¬ 
nate that information, and to see, as far as they were con¬ 
cerned, that no picket ever did anything contrary to those 
instructions. 

• •••••#••# 

1353 Q. (By Mr. O’Donoghue) Did you receive any re¬ 
port personally from the shop steward as to the post¬ 
ing of these notices in the various bakeries? A. Yes. 

Q. What report personally did you receive? A. I can 
recall not all of them, Mr. O’Donoghue, but T can report 
generally, that the signs were posted, that the letters were 
posted, 

#•*••*#•** 
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1404 L. J. Zahra 

a witness called by and on behalf of the Respondent, 

1405 being first duly sworn, was examined and testified 
as follows: 

Direct Examination 

* • # • * * * • • ' • 

Q. And you deliver a product known as Wonder Bread? 
A. That is right. 

Q. During the period of February and March 1953, did 
you service the Argonne Market, located near 18th and Co¬ 
lumbia Road? A. I did. 

Q. Now, do you recall an incident when there was a group 
of men carrying signs in front of the Argonne Mar- 

1406 ket? A. That is right. 

Q. Now t , will you state what happened up there? 
A. Well, the men were walking in front of the store, and I 
saw them carrying the signs, and I didn’t feel like I wanted 
to go past them, so I just kept on going. 

Q. And you didn’t go into the Argonne Market on that 
particular day? A. I didn’t. 

Q. Did you go into the Argonne Market? A. No, I didn’t. 
Q. Do you know wdiat day of the week it w^as? A. No, 
I don’t, I couldn’t say for sure w r hat day it was. 

Q. Did you go back the next day? A. I did go back the 
next day. 

Q. Were the pickets there then the next day? A. No, sir. 
Q. When you went into the plant that day, what did you 
do? A. I didn’t do anything. • 

Q. Did you speak— A. I checked up, and went on home. 
Q. Did you call Mr. Andre, or any of the officials of 
Local 33? A. Well, I think you are pointing at another 
stop. I did not talk to him about that stop, no, sir. 

Q. What about Califlorida? A. On Califlorida, yes, I 
started to serve him, and the men came in front of 

1407 the store, so I just put the stuff back on the truck 
and went on. I told him if he wanted the stuff, to call 




the company, and he called Mr. Schlye, and Mr. Schlve had 
the stuff sent out to him. 

Q. Thereafter—did this happen on the same day as 
Argonne? A. Yes, sir. 

Q. As a result of that, did you talk to your union officials 
at all? A. I did. Mr. Schlye sent the bread out there, and 
I called Mr. Andre— 

Q. Who is Mr. Andre— A. He is president of Local 33; 
and I told him that I didn’t want to serve that store, and 
he said that I had to serve them, so I didn’t say anything, 
I just hung up. A couple of days later I was talking to Mr. 
Lester about it, and he told me, he said, “Yon talked with 
Mr. Andre about it and he told you to serve the stop, and 
do you mean after he told you to serve them you didn’t 
serve them,” and I said. “No, sir, I didn’t serve them.” 
Lester said, “You believe in making things rough on 
everybody, don’t you.” 

That was all there was to it. Mr. Schlye told me, “If 
you didn’t want to serve the stop,” he said, “the least you 
could have did was call us and told us about that.” 

Q. Had you worked for the Coca Cola Bottling 
1408 Company? A. Yes, sir, I used to work for them. 
That is why I wouldn’t serve the stop. 

Q. How long did you work for Coca Cola? A. About 
two years. 

Q. As what? A. As a driver-salesman. 

• ••••••••• 

1411 Q. (By Mr. O’Donoghue) Did you know what these 
signs stated these pickets were carrying? A. No, I 
don’t, all I saw, I saw two big letters, “Friends,” and 
“AFL” is all I saw on the sign. I didn’t bother to read 
the signs at all. 

Q. Did you know they were Coca Cola signs? A. No, 
I didn’t know they were Coca Cola signs. I knew they were 
Coca Cola signs, but the only way I knew was the fact that 
I knew the boys, I knew them by working with them. 
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Q. You recognized, then, some of the pickets because 
you had formerly worked with them at Coca Cola? A. 
Yes, sir. 

1416 Q. (By Mr. O’Donoghue) State whether or not you 
were satisfied with your conditions at Coca Cola 

when you worked there? A. No, I wasn’t. 

* • * • • # * * • ; • 

Q. (By Mr. O’Donoghue) Was the dissatisfaction 

1417 with working conditions and wages? A. Yes. 

Q. You knew some of the boys that were there on 
the picket line? A. Yes. 

Q. You had worked with them? A. Yes. 

* * * • * * • • * • 

Q. (By Mr. O’Donoghue) State the reason why you 
didn’t go across the line? A. I knew the working condi¬ 
tions, and I knew what the boys were fighting for, and I 
wanted to see them get it. 

* • # • • * • * • i • 

Cross Examination 

Q. (By Mr. Constantine) Mr. Zahra, I have a few ques¬ 
tions to ask you. 

As I recall, both Califlorida and Argonne were on your 
route. A. Yes, sir, that is right. 

Q. And as you came up to serve Argonne, you saw some 
picketing over in front of Argonne. A. Yes, sir. 

* • * * • # • • • ! • 

1418 Q. And as you go up, Argonne is on the left, and 
Califlorida is on your right? A. That is right. 

Q. And you were going up the right-hand side of Colum¬ 
bia Road? A. That is right. 

Q. And you stopped in front of Califlorida, or about 
there ? A. Right. 

Q. And were ready to serve Argonne; isn’t that correct ? 
A. No, sir, not ready to serve Argonne. 
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Q. You stopped in front of Califlorida? A. Yes, sir. 

Q. And when you savr the pickets you decided you 

1419 would not serve Argonne? A. That is right. 

Q. If there had been no pickets, you would have 
gone across the street and served Argonne? A. I prob¬ 
ably would have. 

Q. It was the pickets that led you not to go. A. Yes, sir, 
the boys in front of the store is what kept me from serving. 

Q. If there were no pickets there, you would have gone 
across the street and served Argonne? A. That is right. 

Q. Instead, you decided to serve Califlorida; there were 
no pickets in front of Califlorida. A. That is right 

Q. So you got out of your truck and got some bread. A. 
That is right. 

Q. By the time you got the bread and were ready to serve 
Califlorida, some of the boys had crossed the street and 
were picketing in front of Califlorida? A. That is right. 

Q. So you didn’t serve Califlorida for the same reason? 
A. That is right. I told the man, “Call the bakery and 
ask for their Mr. Schlye and tell him to send some bread 
over to you.” 

Q. You went into Califlorida and explained why 

1420 you did not make the delivery? A. No, sir, I didn’t. 

Q. To whom did you make the explanation? A. 
I didn’t make no explanation. I told him to call the com¬ 
pany, I told Mr. Pokress to call the company. 

Q. You went into Mr. Pokress— A. No, sir, he was 
standing at the door; I didn’t go in. 

Q. He was standing at the door, and you said Mr. Pok¬ 
ress— A. “Call the company and ask for Mr. Schlye, and 
he will send you some bread.” 

Q. You told him you wouldn’t serve him? A. That is 
right. 

Q. And you told him it was because there was a picket 
line in front? A. I didn’t tell him the reason; I told him 
to call Mr. Schlye. 

Q. So you didn’t serve Califlorida? A. That is right. 
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Q. Now, how much time went by from the time you 
parked your truck until you went back to get some bread 
and go into Califlorida, or start to go towards Califlorida, 
a minute or so, a short time? A. I guess so. 

Q. And during that time, someone had walked across 
the street from Argonne and started picketing in 

1421 front of Califlorida. That is right. 

Q. Some of the boys you knew? A. Yes. 
*••*•**••# 

Q. (By Mr. Constantine) Had anyone in your union, at 
a meeting or elsewhere, or your shop steward at the plant, 
told you about this picketing ? A. No, but I think they had 
posted a notice on the board about it that we had to serve 
them. 

Q. Before or after the Argonne incident? A. I believe 
it was before. 

Q. You are not sure? A. I am not sure, no, sir. When 
it really come to my mind was a meeting afterward, I think 
so much came from this that during the meeting the presi¬ 
dent of the local— I am wondering if I am allowed 

1422 to state what went on during the meeting. 

Q. Go ahead. A. Brother Lester said that we had 
to serve these stops, and all the boys like to had a fit. One 
stood up and said, “There ain’t no use having the union if 
that is what you have to do.” 

Brother Lester said, “You are dealing with the Taft- 
Hartley Law, and you have to serve them.” 

They still didn’t want to serve them. 

Q. The boys didn’t want to serve them? A. That is right. 

Q. The boys said that was picketing? A. No, they didn’t 
say that. They said, “What is the use of having a union 
if you have to serve those people,” or something like that. 

Q. That was after the Argonne incident? A. That is 
right, yes. 

• • • * • • # • * • 




150 


1434 Redirect Examination 

Q. (By Mr. O’Donoghue) Did you sign a statement for 
the Labor Board? A. Yes, sir, I did. 

• •••••*••• 

1435 Q. (By Mr. O’Donoghue) Mr. Zahra, this is your 
signature on that statement, I take it. A. Yes. 

Q. And this is the statement that you gave to Miss 
Felton, and I believe this gentleman to my right, Mr. Con¬ 
stantine was present, was he? A. Yes, sir, he was. 

1436 Q. I notice you state here, “I worked for Coca 
Cola as a driver during 1947 to 1949, and when I saw 

these signs on the pickets with Friends and AFL, that was 
enough for me. I knew they were Coca Cola boys. In fact, 
I knew most of the boys. I didn’t know any difference in 
signs/’ 

Now, what do you mean by “when I saw those signs with 
Friends and AFL that was enough for me”? A. Well, I 
knew that the boys were on strike, and I knew* what they 
were striking for. 

Q. Well, what do you know that they were striking for? 
A. I knew they were striking for better working conditions. 

1438 Q. (By Mr. O’Donoghue) Did you make this state¬ 
ment to the Field Examiner, “I want these boys 

to win this thing. The Coca Cola Company operates on 
the theory that if you keep a man hungry, he will get new 
business”? A. I made it. 

• ••••#•#•• 

1439 Q. Now, did you attend the local union meeting 
of Local 33 in February, the first Thursday in 

February? A. I think so, because I haven’t missed one in 
quite some time. 

Q. Did you attend it? A. I think so, yes, sir. 

• ••••*•*•• 

1440 Q. (By Mr. O’Donoghue) Do you recall Bob 
Lester addressing the members at that February 
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meeting? A. I can’t say from one meeting to the next 
what takes place. ; 

Q. Do you recall any discussion by any of the officers of 
your Local 533 that you men were to go through the 
“Friends” signs in front of stores? A. Well, this has 
been spoken of in two or three meetings, a little issue has 
always come up about it at all meetings, I would say ever 
since the thing began there has always been a few words 
said about this in the meeting. 

Q. What if anything did Mr. Lester, or Mr. Andre state 
to the members of Local 33 when any discussion would 
come up about these so-called “Friends” signs? What 
did they tell the men to do? A. They told them they had 
to serve these stops if the men were walking in front of 
the store they had to serve them. I 

Q. At any time at any meeting of Local 33 that you 
attended, that was the direction always given by your 
officers to the members? A. Yes, sir, that was the big 
thing because the boys didn’t want to, and the union offi¬ 
cials told them they had to. 

Q. Now, Mr. Zahra, you attended the February 
1441 meeting; is that correct? A. Yes, sir. 

Q. You also attended your March meeting? A. 

Yes, sir. 

Q. Now, I want you to—do you know when Argonne 
went out of existence? A. Exactly, no, sir. 

Q. Well, didn’t— A. I think it was a couple of weeks 
after this incident, or a month. 

Q. Didn’t this incident happen in the early part of 
March in front of Argonne and Califlorida? A. I don’t 
knovr, sir. I don’t know what month it happened. I 
know it was a couple or three months ago. 

Q. Wasn’t it in the early part of March? A. It probably 
was. i 

Q. Now, you gave this statement down in Local 33 office, 
and it is signed on April 9th, the 9th day of April. A. Yes. 
• ••••*•••• 





1443 Q. (By Mr. O’Donoghue) Mr. Zahra, you signed 
this statement on April 9th; isn’t that correct? A. 

As far as I know, yes, sir. 

Q. Now, can you tell me exactly the period of time that 
then elapsed between the signing of this statement and 
this incident at Argonne? A. Now, what do you want me 
to say, a few days, a couple of months, or what? When 
this man asked me a while ago, he said a few days—30 
days could be a few days. I know it must have been 
every bit a couple of weeks. Now, do you call a couple 
of weeks a few days? 

Q. Well, now, was it a couple of weeks before you signed 
this statement? A. Well, now, just let me think a while, 
and I will tell you. I believe it was about two weeks. 

Q. Two weeks before April 9th? A. Yes, sir, it might 
have been three weeks. 

Q. You really don’t know the exact date? A. No, 

1444 sir, I don’t know. That is the trouble, when you 
say a few days, it can be two weeks, ten days— 

a few days. 

Q. I notice you say in your statement “I called Andre 
and asked if we were supposed to serve them. He said 
that we were to, definitely.” A. Oh, no, I don’t believe 
I said it that way. When I called Mr. Andre I told him 
that I hadn’t served the man, and that is about the way 
the conversation went, and I asked him, I says, “I don’t 
know whether I did right or not,” I says, “I didn’t want 
to serve them.” 

He said, “Well, you should serve him.” 

That is the way the conversation went. I didn’t answer 
him. T still never did go back and serve him, but he told 
me, “You should serve him,” and then Brother Lester, 
I was talking to Brother Lester two or three days later, 
I believe, maybe a week later, and Brother Lester says, 
“Do you mean to tell me after Brother Andre told you 
to serve the man you still didn’t serve him? 

And I says, “No, I didn’t.” 
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And he says, “You believe in making it rough on every¬ 
body, don’t you?” 

What I am trying to get at, Mr. O’Donoghue, nobody 
told me not to serve these people, none of the boys in front 
of the store, none of the union people. I did this 
1445 because I got a grudge for these people, you see 
what I mean. 

i 

1490 Mr. Constantine: Before I proceed with cross 
examination of the witness, Mr. Examiner, I would 

like to offer an amendment to the complaint alleging viola¬ 
tion of Section 8(b) (a) (1). You will recall that the charge 
does allege Section (8) (b)(1) as one of the violations 
supposed to have been committed by the respondent. I 
think that as a result of the evidence which has been 
presented to your Honor so far, I feel justified in offering 
an amendment to incorporate (8) (b)(1) (a) as an addi¬ 
tional violation. The particular wording of it is unim¬ 
portant, but I would like to read into the record what I 
think would be sufficient for that purpose. 

This will be the motion to amend: 

“Since on or about February 3, 1953, respondent has 
restrained or coerced employees of various customers of 
Washington Coca Cola Bottling Works, Inc., by mass 
picketing and other conduct, and that such restraint and 
coercion is in violation of Section 8(b)(1)(a) of the Act.” 

I understand Mr. Shawe joins in the motion. 

Trial Examiner Schneider: What is the other conduct? 
Mr. Constantine: The only other conduct I 

1491 can recall now is that one of Ryland’s employees, I 
think the colored fellow Jackson, said the pickets 

told him if he didn’t stop buying Coca Cola they would be 
rough with him, or tough with him. 

Trial Examiner Schneider: One of whose employees? 
Mr. Constantine: Ryland’s. 
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As to other acts, that is all I recall. However, I would 
like to add the words, before the words “customers of 
Washington Coca Cola Bottling Works,” the words “Wash¬ 
ington Coca Cola Bottling Works, Inc.,” on the ground 
that the employees of the Coca Cola Company had to go 
through these picket lines. 

Trial Examiner Schneider: You are alleging restraint 
and coercion— 

Mr. Constantine: Of Coca Cola employees, and employ¬ 
ees of the customers of Coca Cola. I just wanted to add 
that to the amendment. 

Trial Examiner Schneider: Do you mean that the Coca 
Cola drivers who were followed are the employees you 
refer to? 

Mr. Constantine: I do not claim following his restraint 
and coercion, because the Board has adversely decided that, 
but when they reached the place where they made deliveries, 
and where there was mass picketing, I contend it 
1492 was restraint and coercion not only as to the em¬ 
ployees of the store, but also as to the employees of 
Coca Cola delivering to that store. 

Now, of course you are not required at this time to make 
a finding as to whether that is so or not. I am merely 
offering the amendment in view of the fact that the facts 
are before you, and it has been fully litigated. 

Mr. Shawe: Let the record show that I join in that 
motion, as the charges filed show that was included in the 
charges filed. 

Trial Examiner Schneider: All right. I just want to 
be sure what the purport of the amendment is. You are 
only alleging restraint and coercion by mass picketing. 

Mr. Constantine: Yes. 

Trial Examiner Schneider: And the persons coerced 
were the employees of various customers of Coca Cola, and 
in addition to that, by that same mass picketing, the em¬ 
ployees of Coca Cola were restrained and coerced. 


Mr. Constantine: Yes, by the mass picketing, not at the 
main plant, for example. . 

Trial Examiner Schneider: And the other item of 8(b) 
(1) (a) conduct you say is the incident where the statement 
was made to Jackson— 

Mr. Constantine: I think that is his name. 

Trial Examiner Schneider: Of Ryland’s Delicatessen. 
Mr. Constantine: Yes. 

1493 Trial Examiner Schneider: That will be the 


extent? 

Mr. Constantine: That is the extent of the 8(b)(1)(a) 
amendment. 

Mr. Shawe: I assume that is the extent Mr. Constantine 


is referring to you now, but we wall be free to recite in 
our memorandum or brief any other allegation of 8(b) 


(l)(a) supported by the record. 


In other words, this 


a motion to amend the complaint, and we will cite to you 


the evidence, if there is any additional evidence, at the 
time we file our briefs. 


We have not gone through the record completely at this 
point, we are relying on our memories, which is rather 
hazardous to be precluded from citing additional evidence 
along those lines w T hen we analyze the transcript. 




1500 Mr. Shawe: We are dealing here with public 
rights, guaranteed to the public by law. We filed 
charges originally alleging 8(b)(1)(a). We of course do 
not issue the complaint; the General Counsel issues the 
complaint, and either through inadvertence or oversight 
left out the 8(b)(1)(a). I have been discussing that prob¬ 
lem with Mr. Constantine ever since the case has arisen, 
and he has advised me that because of his experience in 
the DiGiorgio case he was going to file it at this time 
because in his opinion the matter had been litigated, and 
I agree with him. * * * 
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1501 * * # The evidence is in this record, and it is a 

component part of the picture of this case. Now, I 
wrant to be fair about this, and I don’t want to deprive any¬ 
body of due process, and that goes for Mr. O’Donoghue, 
and if the Examiner feels he would have asked the witnesses 
other questions, I am willing to reproduce for you any 
witness that you w r ant that v T e called here for you to ask 
them any further questions on that aspect of it, but I am 
convinced, having examined the Board’s decisions, and the 
US Circuit Court of Appeals decisions, if you please, in 
the Capital Service case, w T here they found that type of 
picketing was, per se, a violation of 8(b)(1)(a), and I say 
that the Board, the Trial Examiner, and counsel for the 
general counsel are charged with the public duty to enforce 
the law. 

1515 Cross Examination 

1604 Q. You are familiar "with this dispute. This 
record show T s that at some stores they were picketing 
w T ith six and eight pickets, in some stores some of your 
owm witnesses testified that picketing went up as high as 
15, and some of the government witnesses testified it went 
up as high as 30. 

Why w’as it you had more pickets in certain areas than 
in others? A. As far as I am concerned, the orders that 
I issued w r ere that at no time should there be more than 
tw r o pickets on any place. 

Q. And what w^as your purpose in issuing instructions 
that the picketing, that is with the “Friends” signs, in 
front of somebody else’s place of business, should be 
limited to tw r o pickets? A. To keep from committing an 
unfair labor practice when we were not committing an 
unfair labor practice. In other words, we wanted to stay 
aw^av from mass picketing. 
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Q. Was one of things that bothered yon that if you had 
14 or 20 pickets up there, it would give somebody the 
erroneous impression, wasn’t that one of the things 

1605 that was worrying you? A. No, it would give the 
employer and the Labor Board a correct impression 

that we were coercing people. * * * 
**•***#•* • 

1606 * * * I didn’t want to give anybody the impression 
that we were using mass pickets to block and scare 

people and coerce people. * • * 

# • # • * • • * * • 

1646 Redirect Examination j 

* * • • # • • * *;• 

Q. How many teamster union drivers are there in the 
District of Columbia area within the coverage of your 
Teamsters Joint Council? A. Between 8 and 9000. 

# • * • # • * • • ; • 

1651 Trial Examiner Schneider: We will be in order. 

Are you prepared as yet, Mr. Constantine, to 
specify what incidents you rely upon in support of your 
proposed amendment of the complaint? 

Mr. Constantine: Yes, sir. 

I will group them in two groups. 

One is mass picketing, Mr. Examiner, which occurred 
at Buckingham, Brodsky’s, Fairfax Super-market at the 
top of Pennsylvania Avenue hill in S.E., I think around 
38 or 3900 Pennsylvania. 

Trial Examiner Schneider: Fairfax Food Town? 

Mr. Constantine: Actually it is Fairfax Super-market 
operating under the name of Food Town. Food Town is 
like the DGS, it is owned by a number of members of the 
cooperative who use that as a trade name. 

Brinsfield’s, Joseph Train. That is the mass picketing. 
At Rvland’s there was a statement to one of his em¬ 
ployees, Jackson, I think, that we considered coercive, or 
at least restraint. 
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The reason I offer the amendment, Mr. Examiner, is 
that I felt that this evidence had been presented to you in 
a manner so that all these particular matters had been fully 
litigated, and I felt there was no necessity for fur- 
1652 ther hearing upon these issues, and upon the basis 
of the evidence in the record, I offered the amend¬ 
ment. 

*•*##••••• 

1654 Mr. Shawe: In order that vou will have this matter 

•* 

fully before you, since we adjourned yesterday I 
have given further thought to it, and have again restudied 
the Circuit Court opinion in the Capital Service case, and 
I am going to contend, and rely also in support of the 
8(b)(1)(a), you may construe it to be a legal argument 
that may not require further testimony, that in line with 
the decision of the US Circuit Court of Appeals for the 
9th Circuit that all of the picketing with the Consumer 
signs was restraint and coercion of the employees of the 
Washington Coca Cola Bottling Works, to use the language 
of the Circuit Court, that is what I rely on, that nothing 
could more restrain the workers of the Coca Cola Bottling 
Works in coercing them to join the Teamsters Union than 
to interfere with their employment by persuading the 
public to boycott the products of their -work, and for 
authority for that, I respectfully cite to you the authority 
of the Circuit Court of Appeals for the 9th Circuit. To my 
knowledge, that decision has not been reversed by the 
Supreme Court, and I understand that no petition 

1655 for certiorari has been filed, and I assume until it 
is reversed, the Board will adhere to it. 

Mr. Constantine: I can’t preclude Mr. Shawe from mak¬ 
ing any argument he wishes, and his statement, of course, 
may stand, but I do not join in that statement, because I 
have no authority from the General Counsel to take that 
position. 

Mr. Shawe: All I am saying is that is my position. I 
certainly think everybody will agree that my position with 
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respect to that does not require any further evidence, and 
doesn’t require the respondent to meet it any further than 
it has already been done, because it is primarily a legal 
argument based on that decision of the Court of Appeals. 

Trial Examiner Schneider: Whether or not I can even 
take cognizance of your assertion, since it is not joined in 
by the General Counsel, I don’t have to pass on right now, 
and I may not pass on it in this hearing unless you attempt 
to introduce evidence to support it. j 

Mr. Shawe: The evidence is already in. 

Trial Examiner Schneider: If you introduce additional 
evidence specifically for the purpose of supporting such a 
theory, I would have to pass on it. 

Mr. Shawe: I move that you now take cognizance of the 
evidence in this record which I say specifically supports 
that allegation. 

Mr. Constantine: Although I don’t join in his 
1656 argument, Mr. Examiner, I understand it is a legal 
argument that the “Friends” picketing, which is 
apparently pretty well admitted in this case, the legal 
effects are on the matter, the “Friends” picketing I under¬ 
stand is argued to constitute 8(b)(1)(a) on that Capital 
Service decision. As I say, I do not join in that argument. 
• ••*#*•••• 

1712 Trial Examiner Schneider: I would like to make 
this statement: 

During the noon recess, I have considered the applica¬ 
tion to amend the complaint, in accordance with the speci¬ 
fications which have been indicated heretofore. In con¬ 
nection therewith, I have taken into consideration the 
matter of timeliness, the substance of the amendment, the 
scope to which the issues will be broadened, the extent to 
which the amendment may require the recalling of former 
witnesses, and the matter of prejudice to the respondent. 
I have tried to weigh those various factors as conscien¬ 
tiously as I can, and I have come to the conclusion that 
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upon balancing them all I shall permit the amendment of 
the complaint, * * * 

1713 * * * i w ill consider the allegations in the amended 

complaint to be restricted only to such matters as I 
have required the specification of, unless additional matters 
are subsequently uncovered, and good and adequate, really 
compelling grounds are disclosed for not having brought 
the incidents to my attention up to this time. 

1716 Mr. Shawe: Now, just so my record is clear, I 
take exception to vour ruling in that I gather you 
will not give any weight to my contention that the evidence 
of the “Friends” picketing is a per se violation of 8(b) 
(l)(a) within the framework of the opinion of the US 
Circuit Court of Appeals as enunciated in the Capital 
Service case. 

Trial Examiner Schneider: No, I didn’t say that. 

Mr. O’Donoghue: That is a matter of law. 

Trial Examiner Schneider: That is a matter, if I deem 
it is an issue of which T should take cognizance in view of 
the fact that Mr. Constantine has asserted, as I under¬ 
stand it, that the General Counsel is not taking such a 
position here— 

Mr. Constantine: I am not, no, sir. 

Trial Examiner Schneider: In view of that, before I 
can answer that question I will have to determine whether 
I consider it to be in issue, an issue raised by the complaint, 
the complaint being within the exclusive prerogative of 
the General Counsel. 

*•••#**••• 

1725 Thomas Caton 

Direct Examination 

Q. (By Mr. Constantine) You are Thomas Caton, aren’t 
you ? 7v. That is right. 
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Q. And you live where, Mr. Caton? A. 320 Gallatin 
Street, N. W., Washington, D. C. 

1726 Q. And your occupation ? A. Secretary-treasurer, 
business agent of Local 67, Teamsters. 

Q. That is the respondent in this case. A. That is right. 
That is the short name. It is Brewery and Beverage 
Drivers and Workers, 67, AFL Teamsters. 

Q. And even Teamsters is a short name of Inter¬ 
national Brotherhood of Chauffeurs— A. You see, we 
have a number. 67 is earmarked for that. We have a 
roster that carries the numbers throughout the US, Local 
67 Teamsters is the definite earmark to this organization. 

Q. And a group of teamsters in various geographical 
areas is called the Teamsters Joint Council? A. No, in 
Washington, D. C. 

Q. There are other Joint Councils elsewhere in the 
country? A. That is right. This Joint Council is No. 55, 
which I am vice president of. 

Q. Which covers Washington, D. C. A. Washington, 
D. C. and the metropolitan area. 

Q. And do you know what unions constitute the Joint 
Council? A. Yes, I do. 

Q. What are they? A. Bread Drivers, Milk Drivers, 
over-the-road truckers, general hauling, warehouse- 

1727 men, oil drivers, brewery and soft drink drivers. 

Q. And that is Joint Council 55? A. That is 

right. 

Q. And what particular officers of the various unions 
compose this Joint Council? A. Well, to be eligible to be 
an officer to the Joint Council, you have to be a member 
of the Executive Board of a local union; and I didn’t 
quite understand you on the specification. 

Q. The delegates to the Joint Council are all members of 
the Executive Board of their particular unions. A. All 
Executive Board members of a local union, which are seven, 
president, vice president, secretary-treasurer, recording 
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secretary, and three trustees, and they are automatically 
members of the Joint Council. 

Now, out of that, the formal Executive Board of the 
Joint Council, which also consists of a president, vice 
president, secretary-treasurer, recording secretary, and 
three trustees. 

Q. So that there is more to the Joint Council than there 
is to the Joint Board, or the Executive Board. A. It is 
identically the same. 

1733 Q. The Coca Cola premises are located over at 
7th Street, S.W., I think 7th and D. A. That is true. 

Q. And there is a frontage on 7th Street. A. 

1734 That is right. 

Q. And there is more of the plant on D Street. A. 
That is right. 

Q. About how many feet on 7th Street, do you know? 
A. Oh, I don’t know, I didn’t measure it. 

Q. It is quite a long frontage. A. About a quarter of a 
block, I would say. 

Q. And about as long or perhaps longer along D Street. 
A. Possibly longer, because they have an alley in there. 

Q. And on D Street there is an alley separating the 
front building from a back building; is that right? A. 
That is right, separating to a certain extent. I believe 
they have an overhead passageway. 

Q. But as far as the first floor is concerned, they are two 
separate buildings. A. That is true. 

Q. And the trucks are garaged in which of those two 
buildings? A. I imagine both. 

Q. And in addition to being a garage there, the trucks 
are filled there, aren’t they? A. They are filled— 

Mr. O’Donoghue: If you know of your personal 
knowledge. 

The Witness: That I don’t know. 

Mr. O’Ponoguhe: If the witness knows. 
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1735 The Witness: That I don’t know, I wouldn’t want 
to say. 

Q. (By Mr. Constantine) Have you ever been by there 
when the trucks went in? A. Sure. 

Q. Coca Cola trucks. A. Sure. 

Q. Did you ever see any Coca Cola trucks loaded or 
unloaded at that place? A. They load inside. Most of 
the time this was going on was cold weather. We started 
the 27th of January, and I assume they was loaded in the 
main building and stored in the other building, although 
from hearsay, they have a complete unit over on that side. 

• • • * * • • • • : • 

1740 Q. (By Mr. Constantine) You did give instruc¬ 
tions to these strikers to follow the trucks to the 

stores? A. To follow the truck to the stores, that is right. 
Q. Did you give them any instructions to picket the 
stores? A. No, picket the truck while the man was 

1741 in that store making sales, and when the men left 
that store to leave immediately with that truck, 

which we did. 

Q. You told these strikers to picket the truck only? A. 
Walk up—some of them walked around the truck, we 
would have a crew of men that would follow the truck. 

Q. Did you tell any of the men to picket the stores when 
the driver of the truck was in the store? A. While the 
driver, with his merchandise truck, with merchandise, we 
felt we had a right, we had legal advice on it. 

Q. All right, it is immaterial to me whether you had a 
right or not. That is something between you and your 
attorney, but I want to know if you told those men to picket 
the store while the driver was in there. A. Not the store, 
picket the Coca Cola, the struck goods. 

*#***#**#• 

1742 Q. (By Mr. Constantine) Did you tell the pickets 
to walk up and down in front of the store while the 
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driver was in the store? A. * * * I said follow that struck 
merchandise wherever it was. 

1745 Q. (By Mr. Constantine) What did you tell them 
to do when the truck was not parked in front of the 

store? A. When the truck was not parked in front of the 
store ? 

Q. Yes. A. I just explained, if the man went to make 
deliveries, to go on down there with him, and then when 
he came back and got on his truck and started away to get 
in their car and follow the truck to the next stop. 

Q. And follow him with these “on strike” signs? A. 
Yes, sir. 

Q. Up to the store. A. Sir? 

Q. Up to the store? A. Up to the store, that is true. 
Q. Or in front of the store? A. Or any place of delivery. 
Q. Well, all right, to the customer’s place of business. 
A. That is right. 

Q. And stay out front until he came out and then follow 
him back to the truck. A. That is right, that is the only 
way we could follow. They -was jumping all over the 

1746 city. It was the only way we could keep track of 
them. 

Q. But did you give those instructions? A. I did. 

1750 Q. Now, after a while Local 67 decided to use the 
“Friends” signs. A. Yes, sir, the 14th day of 
February. 

Q. And what was the reason for that? A. The reason 
for that, I had used them previously in the Canada Dry 
strike in 1948, and—or ’49, I beg pardon. In 1948, Bob 
Lester had used the identical sign with the Frito people, 
and I felt it was a matter of freedom of speech, and was 
permissible under the Act. 

Q. Do you recall that another reason was that you 
claimed that the people who were driving Coca Cola trucks 
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were misinforming the Coca Cola customers that the 
1751 strike was over? A. Yes, that is true. That was 
told to us, it was just hearsay, but it was told, no 
doubt they would do it, the salesman to sell his merchandise 
might say the strike was over. All that came back to us. 

Q. As a result of that coming back to you, you decided 
to use the “Friends” sign. A. That is right; in other 
words, we wanted to keep in the public’s mind the strike 
wasn’t over, the newspapers don’t give you any breaks, 
there was nothing published, and we wanted them to know 
the strike was still on. ! 

Q. You wanted to let everybody know the strike was 
still on? A. That is true. 

Q. And that is why you used the “Friends” signs? A. 
Well, I wouldn’t say everybody, but anybody. 

Q. Anybody who read them? A. That is true. 

Q. And those “Friends” signs were first used when? 
A. The Frito case— 

Q. No, I mean in connection with the Coca Cola strike. 
A. Oh, Coca Cola, that was used on the 14th day of 
February. 

Q. And you used them after that at the places of the 
customers of Coca Cola. A. After the truck had left 


1752 there. The way we would do, the crew would go by, 
and if the customer continued to sell Coca Cola, the 
only thing, we had the signs—we didn’t want to stop people 
from going in the stores, and they were definitely instructed 
not to stop any deliveries, but put that sign on and ask the 
public to buy other drinks than Coca Cola. 

Q. And in using the “Friends” sign— A. That is the 
“Friends” I am speaking of. 

Q. In using the “Friends” signs, the pickets weren’t 
supposed to follow the truck driver in and out. A. Oh, no. 

Q. They were supposed to stay in front of the store. 
A. They weren’t supposed to be there at all when the 
truck was there. 
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Q. But when the truck wasn’t there, they were supposed 
to be there. A. Yes. 

Q. And for more than a few minutes, you wanted them 
there for some time. A. Oh, yes. 

Q. And they also went out in groups, or crews, with a 
crew leader, the “Friends” sign pickets. A. Yes, we had 
those broken down definitely to four in a crew. Once in a 
while they would meet for lunchtime, and it has been known 
to have been as high as eight or ten at different places. 

We certainly never stayed no time, just after they 
1753 had their lunch, for a short time, they was scheduled 
to leave there, that is what they was told to do. 

Q. You didn’t see it personally? A. No, I didn’t see it 
personally. 

Q. And someone in that group of “Friends” pickets was 
directed to go into the store and ask whoever was the 
manager or the owner not to buy Coca Cola; is that correct? 
A. I don’t know, they wasn’t instructed to ask him were 
they handling Coca Cola. In other words, we didn’t want 
to put a sign out in front of the store that the man was 
not—we wanted to find out if the man was handling Coca 
Cola, and if he was handling Coca Cola, we wanted the 
consuming public to see that the Coca Cola was on strike, 
and after all they was taking these men’s jobs, that the 
men was on strike that worked for years with that 
company. 

Q. In addition to asking him whether he handled Coca 
Cola, he was supposed to also ask him to stop handling 
Coca Cola? A. They wasn’t instructed to do that. 

Q. They weren’t instructed to do that? A. No, sir. 

1761 Now, at some time you did bring up the ques¬ 
tion of the “Friends” sign at a union meeting; is 
that correct ? A. Certainly I brought it up. 

Q. Do you recall what meeting that was? A. “Friends” 
signs were on the street before we actually had a meeting. 
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I had a meeting and brought the “Friends” signs down 
and explained it to them. 

Q. How long were the “Friends” signs on the street 
before you explained them at a union meeting? A. If you 
had a calendar, I could probably give you a definite time. 

Q. Approximately? A. I don’t know. The 14th day of 
February, if anybody has a calendar. As each captain took 
the “Friends” signs, it was thoroughly explained t6 him 
what to do with the “Friends” signs. 

Q. But did you also explain the “Friends” signs to the 
membership at some union meeting? A. All these men 
reported every morning. There was practically a union 
meeting every morning. 

Q. You have more members than these men? A. Oh, 
you mean a general meeting of the union. 

Q. General or special meeting. A. Oh, sure. 

1762 Q. When was that explained? A. Well, we meet 
the third Thursday of each month. 

Q. And it was the third Thursday in February? A. My 
outfit was very familiar with these signs, as I say. We 
used them in 1939. We continually tell the men that such 
signs as that people have to make their deliveries. 

Q. You didn’t tell them that in 1939, did you? A. Why, 
certainly, in the Canada Dry strike, we made deliveries 
right straight through. 


1763 Sometime after that you had a regular or special 
meeting where the “Friends” signs were explained 
to the whole membership. A. That is right. 

Q. Was that about February 19th, that third Thursday— 
I am not trying to pin you down. A. Whatever the third 
Thursday was. If you take a calendar— 

Q. It was a few days following February 14th? A. That 
is right, whenever the third Thursday was—the third 
Wednesday, I have got it twisted. 

Q. My point is that these “Friends” signs were first 
explained to the membership of the union after they were 
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on the street. A. I again say my members are very 
familiar with the “Friends” signs. 

Q. I understand that, but when were these particular 
“Friends”— A. By Coca Cola? 

Q. Yes. A. We explained we was using “Friends” signs 
at the meeting, and we didn’t want the men to stop any 
deliveries whatsoever at all. 

Q. Did you have a “Friends” sign to show them 
1764 at that meeting? A. I don’t recall whether they 
actually had one there or not. We possibly did. 

Q. Do you recall how many were present at that 
meeting? A. Oh, I would say about 210 people. 

Q. Out of how many? A. Out of possibly—just the 
driver-salesmen, possibly 300. 

Q. You have only 300. Of the driver-salesmen. There 
is inside help, too, brewery, and so forth. 

Q. You have only 300 members who drive trucks? A. 
Driver-salesmen. 

1766 Q. You have never asked the manager of A&P, 
Giant, Safeway, or Food Fair, if he would cooperate 

with you by not handling Coca Cola in his store? A. No, 
I have said this. Some of them have called up and said 
they have got a bunch of pickets outside here, how am I 
going to get rid of it, and I would say maybe it would help 
if you didn’t handle Coca Cola. I never called and asked 
them. 

********** 

1767 Q. Did anyone tell you there was picketing in 
front of his store? A. Yes. Sunshine, I think, at 

6tli and H called one time and said he had pickets out 
there in front of the store. 

1768 Q. And did he ask you if you would remove the 
pickets? A. I told him as long as the Coca Cola was 

in there, those boys were staying there, 

***•••***• 
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1770 Q. Now, with respect to the “Friends” signs, you 
say that at a meeting the members were told to go 

1771 through the picket line? A. Sure, definitely. 

* * « • • • • • # * 

1791 Q. (By Mr. Shawe) Did you attend a meeting 
when the “Friends” signs were first explained to 
the striking employees of the Washington Coca Cola 
Bottling Works? A. I was the one that gave out the 
“Friends” signs, and had a meeting with them befbre we 
put them on the street. 

Q. Where did you have your meeting? A. In front of 
the plant. 

#******##• 


Q. When is the first time that the striking employees 
were told that you were going to use “Friends” signs? 
A. Well, it would be the 14th of February when I actually 
brought the signs to them. 

Q. That was out at the plant? A. That is right, as we 
started to work. I tried to get them printed as fast as I 
could. 

Q. On February 14th, they were already printed; is that 
correct? A. I would say around 10 o’clock in the 
1792 morning, February 14th. 






i 

1817 —My instructions were that we could follow the 

struck goods to wherever it went, whatever outlet it 
went in, return back with the man and go ahead to the next 
outlet. What happened other than that I don’t know. 
Those were my instructions. 

• * * • # * * * * i * 


1856 Q. (By Mr. Shawe) Now, I would like to go over 
with you, Mr. Caton, since you were in charge of the 
strike, some specific dates which I think you ought to be 
capable of giving us. 

Am I correct that this strike began on the morning of 
January 27, 1953? A. That is true. 

• # # « * * * # •;# 


r 
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1857 Q. And am I correct that on that morning, ap¬ 
proximately how many men went out on strike ? A. I 

would say 44. 

Q. All right, let’s leave Mr. Lester out. 

Am I correct that this picket line of 44 strikers, plus 
yourself and Mr. Fuller, picketed that plant? A. That is 
right. We lived up exactly to what we had told the com¬ 
pany would happen if they didn’t recognize us as bargain¬ 
ing agent. 

*#*••#•••• 

1858 Q. So approximately 46 pickets walked up and 
down along the sidewalks in the area shown on Com¬ 
pany’s Exhibits 5, 6, 7 and 8 and 9? A. Walked further 
than that on this one. 

Q. We have pictures here of the front and side. A. That 
is right; up to the end of the company’s property. 

Q. You walked up and down that entire area of the com¬ 
pany’s property on both sides; is that right? A. Not the 
company’s property, the District’s sidewalk. 

Q. The sidewalk that abuts the company’s property. 
A. That is true. 

Q. And you walked from one end of the sidewalk to the 
other end of the sidewalk from one end of the company’s 
property to the other end; is that right? A. That is true. 

Q. Past the employee entrances, and past the entrances 
used by those trucks that go in and out; is that right? 
A. That is true, to keep spread out. 

Q. What was it, a line of 45 people? Did it cover from 
one end of the company’s property to the other? A. They 
were sort of spaced that distance so they would walk that 
way. 

1859 Q. (By Mr. Shawe) How long did you keep up 
the picket line of approximately 46 pickets? A. Until 

we formed our crews and started following the trucks, 
which was possibly the following Monday. 
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Q. (By Mr. Shawe) Tuesday was the 27th, you picketed 
Tuesday, Wednesday, Thursday and Friday. A. ,And 
Saturday. 

Q. And Saturday the 31st, at the plant? A. That is 
right. 

Q. For what period of the day did you picket? A. All 
day. 

Q. Starting at what time in the morning?' A. Around 
seven, I would say. 

Q. And what time did you quit? A. Until all 
1860 activity had stopped around the plant, approximate¬ 
ly five or six o’clock. It was dark. 

* « # * # # • • * • 

1904 Ernest W. Morrissette 

a witness called by and on behalf of the National Labor 
Relations Board, being first duly sworn, was examined and 
testified as follows: 

; 

• # * # * * # # * • 

1937 Q. Now, what did you do the first day of the 
strike, namely January 27th? A. I put a strike 
sign on, and walked around the plant. 

Q. And did all of the other strikers walk around the 
plant? A. Yes, sir. 

• # * • * # * * • • 

1974 Q. Were there occasions when you picketed the 
store with both “Friends” and “on strike” signs at 

1975 at the same time? A. Just if the Coca Cola sales¬ 
man was there. We were following trucks at the 

time, and when the Coca Cola truck stopped, we had two 
“Friends” signs, and an “on strike” sign, and there was 
three of us. 

• * * • * * * * • • 

1979 Q. (By Mr. Shawe) Tell us what you observed. 

1980 A. The truck stopped, and the supervisor went in 
to serve the store, and the two men immediately 






jumped out of the car and went in front of the store and 
started picketing. I was driving the car, and I went around 
the block and found a parking place, and I came back with 
a sign and walked also. We were walking there, the man 
happened to put in 24—I remember specifically he put in 
24 cases, and had to put them down the side of the store, 
and it was a hard job and it took him 20 minutes. While 
during that time was when this Bond Bread man came up, 
and said, “How are you doing,’’ and all that, and walked 
right on in. 

Q. What type of signs were you pickets carrying on this 
occasion? A. We had one strike sign and two “Friends” 
signs. 

Q. There were three men walking in front of the store? 
A. Yes, sir. 

Q. And were you all walking together in the same group? 
A. No, sir, one on one side, and one on the front. 

Q. Just tell us exactly what the three men were doing, 
the two men with the “on strike”—A. We were walking 
down to the end, turned around and started back, and by 
the time we got to one end, somebody would be at the 
other end and one in the middle, just continuous walking. 

Q. You had three men picketing that store; is that 
1981 not correct? A. Yes, sir. 

Q. And did two of them walk down and then the 
other one walk up; is that the way it worked? A. You 
would walk around the store, yes, sir. 

Q. You were all picketing at the same time? A. Yes, sir. 

Q. And where was the man with the “Friends” sign, 
was he walking alongside of the man that had the “on 
strike” sign? A. We were all walking right together, sir. 

Q. The three of you? A. Yes, sir. 

Q. And two of you had “on strike” signs, and one had 
a “Friends” sign? A. No, two “Friends” and one 
“strike.” 

Q. One “on strike”? A. Yes, sir. 

Q. All at the same time? A. Yes, sir. 
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Q. About how long did that type of picketing go on in 
front of that store, approximately? A. 20 minutes, ap¬ 
proximately. 

• * # • • * • • • * 

1985 Q. Who first told you there were going to be 
“Friends” signs? A. At the meeting Mr. Caton did. 

Q. All right, now, do you recall what Mr. Caton said on 
that occasion about the use of the “Friends” signs? 
A. That this would give us the authority to picket stores 
after the trucks left. 

Q. Did he tell you anything further as to why you were 
going to use those signs aside from the fact it would per¬ 
mit you to picket the stores after the trucks left? A. No, 
sir, not that I remember. 

Q. Do you recall that on that occasion, or any other oc¬ 
casion when Mr. Caton made any further statements about 
what these “Friends” signs would accomplish? A. He said 
it would have the same effect our “strike” signs were, with 
the exception that it would be pointed toward the public, 
although we would still have the effect of a strike sign. 

Q. Did he say anything further as to what effect the 
signs would have on the other drivers? A. On the other 
drivers ? 

Q. Yes. A. He said that they would honor this 
“Friends” sign the same as they would any other. In other 
words, he said it wouldn’t make any difference what 

1986 the printing on the card said. He said it wouldn’t 
have to have anything on it. He said a good union 

man wouldn’t cross a blank piece of paper if you had it 
on your chest. j 

****•*#•• • 

2006 Q. (By Mr. Shawe) How many days did you 
picket at Buckingham, approximately? A. Approxi¬ 
mately three, sir. 

Q. Do you know how many pickets there were at the 
Buckingham Store? 

Mr. O’Donoghue: When he was there. 
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Q. (By Mr. Shawe) Wlien you were there, I want you 
to tell us what you saw, did and know about, not what 
somebody else told you, but what you saw. A. Well, when 
I arrived at the Buckingham with a crew of men we had 
six men in the car, and we were looking for a Coca Cola 
truck we had lost. We came by the store, and I know 

2007 there was two crews of men there already, because 
I knew the crew chiefs, and there was two of them 

there already. We stopped and got out and walked around 
with them. There was, I would figure, 18 men for sure that 
I known of. 

Q. You are in a position to state how you arrived at the 
figure of 18 men? A. Yes, we had a setup of six men to 
a car, sir, and there was three crew chiefs there, so I knew 
there was three groups of men. 

2008 Q. Now, when you arrived there, what is your best 
recollection as to the number of pickets you saw al¬ 
ready picketing the Buckingham Store, approximately? 
A. 12. 

Q. And when your six was added, what is your best 
recollection as to the approximate number that were picket¬ 
ing that store? A. 18. 

• ••••####* 

2009 Q. Now, what groups picketed Buckingham the 
next day, approximately? A. Approximately two 

groups. 

Q. Two what? A. Two groups. 

Q. Approximately how many pickets were there? A. 12. 

2021 Q. (By Mr. Shawe) Now, directing you attention 
to the Buckingham Market when you picketed, tell 
the Examiner just what length of the store and area you 
covered during that picketing. A. We covered from one 
side of the store to the other. 

Q. Well, what type of entrances do they have at that 
store, from your own knowledge and observation? A. They 
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have one entrance, looking at the store from the front, the 
entrance on the right of you is for shipping and the one 
on the left of you is for trading and customers, both. 

Q. They have one entrance for the customers, and the 
tradesmen who service those stores, like the bread men 
and milk men. A. Right. ; 

Q. And they have another entrance that is a ship- 

2022 ping entrance. A. Yes, sir. 

Q. That is not used by the customers A. That is 

right. 

Q. Did your picket line pass by that shipping entrance 
when you were walking up and down, the shipping en¬ 
trance that you have just described? A. Yes, sir, but there 
is a fence there, and if you went past the entrance, you 
would run into the fence. You could not go past it, you 
could go up to it. 

Q. Did you go up to the shipping entrance? A. Yes. 

Q. Did you pass the area where the shipping entrance 
is? A. Yes. 

Q. Did you observe the whole picket line pass up and 
down past that shipping entrance? A. Yes, sir. 

• # # * • * • * • • 

Trial Examiner Schneider: Did you walk in front of the 
shipping entrance? 

2023 The Witness: I tried to explain that we couldn’t 
cross the shipping entrance, there was a fence there. 

You could walk up to the shipping entrance and around. I 
was trying to explain that. 

Q. (By Mr. Shawe) Did you walk close enough to be in 
front of the door that leads to the shipping entrance? A. 
Yes, sir. 

Q. Did you walk right past it, a little bit? A. You can’t 
walk past the door, that is the point I was trying to bring 
out. You walk around the sidewalk, and you walk up like 
you are going into the shipping entrance, and you swing 
around to go down the other side of the store. 
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Q. When you were picketing, did you walk up where 
your pickets were right in front of that shipping door, and 
then turn around? A. Yes. 

• ##*•#••#* 

2117 Redirect Examination 

2118 Q. (By Mr. Constantine) Mr. Morrissette, I 
would like to show you Respondent’s Exhibit 8 for 

identification, and point out to you that at the right-hand 
end there is a fence. A. Yes, sir. 

Q. That fence starts at a point a foot or two beyond the 
end of the door, the driver door? A. Yes, sir. 

Q. And in front of the driver door there are some empty 
cases, one says Pepsi-Cola, the other says Coca Cola. A. 
Yes, sir. 

Q. Were those there at the time you picketed the Buck¬ 
ingham Super-market? A. There were a bunch of Coca 
Colas there, I know. 

Q. There vrere. A. Yes, sir. 

Q. And with respect to this fence, did you go beyond 
this fence in picketing? A. No, sir. 

Q. You went up to the fence? A. Yes, sir. 

Q. And then went back towards the other door. A. We 
made a circle in toward the store and back. 

Q. But you did come up to the fence. A. As close as you 
could get. I showed you on here how we walked. Do you 
have the other one there, sir? 

2119 Q. On the right-hand side of Respondent’s Ex¬ 
hibit 7 for identification there is a door with an awn¬ 
ing over it. A. I say we walked up here and might have 
got— 

Q. Half-way across the door? A. Yes, and then back 
again. 

2165 Roy David Cryder, Jr. 

a witness called by and on behalf of the National Labor Re¬ 
lations Board, being first duly sworn, was examined and 
testified as follows: 


Direct Examination 

I 

• ##••#*••• 

2172 Q. (By Mr. Constantine) Does that help refresh 
your recollection as to whether Mr. Caton said any¬ 
thing about a good union man not crossing the “Friends” 
picket line? A. Yes, sir, I have heard him say that. 

Q. When did you hear him say that, about when? A. I 
heard him say that at the union hall in a meeting one 
Wednesday night. 

Q. And how did he happen to say it, did somebody ask 
a question, or was it part of a talk? A. If I remember 
correctly, he was telling us he was having the “Friends” 
signs printed up, and several of the boys ask other union 
drivers or union men would recognize that sign, and he 
said a good union man would not go through a line if the 
pickets were wearing a blank piece of paper. 

Q. He said that? A. Yes. i 

###**#*•*• 

2189 Q. (By Mr. Shawe) Approximately how many 
pickets were picketing the Brodsky’s store during 
the period that you were there? A. I would say, at times, 
there were from 12 to 15 there. 

• * # • • # * • • • 

Q. You say for a five-minute period, one of the 
pickets was walking with an “on strike” sign. Was 
he walking in the same line with the other pickets 
who were carrying “Friends” signs? A. Yes, sir. 

#**•*•••• 
James Hensley 

w^as called as a witness by the General Counsel and, being 
first duly sworn, was examined and testified as follows: 
Direct Examination 

2296 Q. Do you know how many pickets were there, at 
the most? A. Where? 


2191 

2192 

* 

2258 
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Q. At this Fairfax Supermarket on Pennsylvania Ave¬ 
nue hill? A. It was easily 24. 

Q. How many? A. Easily 24 at times. 

• **••**••• 

2460 Andrew James Keyes 

was called as a witness by the Union Attorney and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

• *•••**••• 

2472 Q. (By Mr. O’Donoghue) Mr. Keyes, were you 
up at Food Town? A. On Nichols Avenue? 

Q. No, Fairfax Food Town, Pennsylvania Avenue Ex¬ 
tended? A. Yes, sir. 

Q. How many days were you there? A. I was there, I 
believe, three days. 

Q. Now’, will you tell us where you walked at Food 
Town? A. We walked in a square, or you might call it 
a rectangle in front of the store. 

• •••••#••# 

2473 Q. Now, how many pickets were there with you 
on these three days? A. Well, it varied. The heav¬ 
iest was three carloads reported there one morning, which 
was eighteen men. I think we had everybody walking for 
about a half hour, and then we started breaking up into 
breakfast crews and going to other spots from there. 

• •••••*••# 

2474 Q. And how many were there with you ? A. There 
wasn’t many there the first day. It was a Saturday 

we had the crowd up there; I think it wms a Saturady. 

• •••••*••• 

2906 Mr. Constantine: I do not contend the “Friends” 
picketing per se is 8(b) 1(a). As I explained, our 
8(b) 1(a) is based solely upon the numbers of the pickets. 
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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the Board properly concluded that the 
Union violated Section 8 (b) (4) (A) of the National 
Labor Relations Act, when, in addition to picketing 
the primary employer's plant with signs advertising 
that its employees are “on-strike," it extended such 
picketing to the vicinity of the retail stores handling 
the employer’s product. 

2. Whether the Board properly concluded that, in 
the circumstances of this case, the Union also violated 
Section 8 (b) (4) (A) of the Act by picketing these 
stores with signs addressed to “Friends," urging them 
not to purchase the primary employer’s product. 

3. Whether the Board properly concluded that the 
Union did not engage in mass picketing or threats of 
physical reprisal, violative of Section 8 (b) (1) (A) 
of the Act. 

4. Whether the Board properly declined to consider 
the charging party’s contention that the picketing at 
the retail stores, in addition to constituting a violation 
of Section 8 (b) (4) (A), also constituted a violation 
of Section 8 (b) (1) (A) of the Act. 1 

1 Questions 1 and 2 are presented by Case No. 12115 and Ques¬ 
tions 3 and 4, by Case No. 12207. The two cases have been consoli¬ 
dated, see n. 3, infra, 
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FOR TH® DISTRICT OF COLUMBIA CIRCUIT 


No. 12115 

Brewery and Beverage Drivers and Workers Local 
Union No. 67, International Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, AFL, petitioner 

v. 

National Labor Relations Board, respondent 


No. 12207 

Washington Coca-Cola Bottling Works, Inc., 

PETITIONER 

V . j 

National Labor Relations Board, respondent 

ON PETITIONS TO REVIEW AND ON PETITION FOR ENFORCEMENT 
OF AN ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


jurisdictional statement 

This case is before the Court on petition of the 
National Labor Relations Board for enforcement of 
its order (R. 32-33) 2 issued on December 10, 1953, 
against Brewery and Beverage Drivers and Workers 

2 References to the joint appendix are designated “R.” Ref¬ 
erences preceding a semicolon are to the Board’s findings, and 
succeeding references are to the supporting evidence. Occasional 
references to the typewritten transcript of the testimony are 
designated “Tr.” 


(l) 
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Local Union No. 67, IBT, AFL (hereafter called “the 
Union”), and on petitions of the Union and Wash¬ 
ington Coca-Cola Bottling Works, Inc. (one of the 
charging parties in the Board proceeding, hereafter 
called “the Company”), to review and modify that 
order. The Board’s petition was filed pursuant to 
Section 10 (e) of the National Labor Relations Act, 
as amended (61 Stat. 136, 29 U. S. C., Sec. 151, 
et seq .), and the petitions to review pursuant to Sec¬ 
tion 10 (f) of the Act. 3 This Court has jurisdiction 
under Section 10 (e) of the Act, the unfair labor 
practices having occurred in the District of Columbia, 
within this judicial circuit. The Board’s decision and 
order (R. 24-33) are reported at 107 N. L. R. B. 
No. 104. 

STATEMENT OF THE CASE 

I. The Board’s findings of fact 

A. Background 

At its plant in the District of Columbia, Washing¬ 
ton Coca-Cola Bottling Works, the Company, manu¬ 
factures and bottles the soft drink commonly referred 
to as “coke.” From this plant, consisting of two 
large buildings with extensive frontage on two streets, 
the bottled coke is distributed citywide to various 
retail groceries and other establishments, who in turn 
sell to the consumer. 

Sales to the retail outlets are made by about 54 
uniformed Coca-Cola employees, known as driver- 
salesmen, who have regularly assigned routes and who 

3 By order entered June 4,1954, this Court consolidated all peti¬ 
tions “for the purposes of filing of respondent’s brief, for the filing 
of a single joint appendix and for argument.” 


call on and deliver supplies to each outlet at periodic 
intervals, generally several times a week. After re- 
porting to the plant in the morning, the driver-sales¬ 
man puts on his Coca-Cola-emblemed uniform, checks 
for special orders and goes out on his route. At the 
outlet he ascertains the retailer’s needs, then replen¬ 
ishes and rotates the stock, fills the cooler or dis¬ 
penser, 4 removes empties, cleans, and waxes the coke 
machine if necessary, and checks the advertising. 
During the day, the driver-salesman returns to the 
plant once, or in the summer twice, for about 20 min¬ 


utes in order to reload his truck. 


At the end of the 


day, he returns to the plant, reloads his truck for the 
next day, turns in his collection and a written report, 
takes off his uniform and leaves the plant. Once or 
twice a week he may return in the evening for a sales 
meeting, at which promotional programs are discussed 
and developed (R. 35-37). 5 


B. The strike called against the Company 

On or about January 27, 1953, the Union called a 
strike for recognition against the Company. About 

4 Coolers are sold by the Company to the retailer; dispensing 
machines are leased to the outlet by the Company. 

0 Pursuant to the pre-hearing conference held in this Court in 
these cases, the Union and the Board have stipulated that the 
opening portion of the Board’s Decision and the Trial Examiner’s 
Intermediate Report present an accurate account of the back¬ 
ground facts therein set forth (R. 24, beginning “On or about 
January 27, 1953, to R. 27, ending “the public at large”; R. 35, 
beginning “The premises and operation involved”, to R. 38, ending 
with “The picket signs”). This has made it possible to dispense 
with printing the underlying evidence which supports those find¬ 
ings, and accordingly, insofar as such findings are concerned, our 
record references do not detail the supporting evidence. 

319234—54 - 2 



4 


44 of the 54 driver-salesmen ceased working and began 
to picket the plant,® with signs reading (R. 37-38, 
25; 179): 

ON STRIKE 
COCA-COLA 

International Brotherhood of 
Teamsters, Chauffeurs, 
Warehousemen 
and Helpers 
Local Union No. 67 
AEL 7 

1. “On-strike? picketing of trucks and outlets 

About one week after the strike began, Union Busi¬ 
ness Agent Caton divided the pickets into crews of 
four to six men, and instructed them to follow the 
Company trucks on their routes and to picket the 
trucks at the stops with the same “on-strike” signs. 

8 Responsibility of the Union for the picketing here and the 
subsequent activity at the stores is not disputed. The strike was 
called by respondent Local 67 and approved by the Teamsters’ 
Joint Council No. 55; strike activity was directed by both. The 
Joint Council is composed of delegates from each of the Teamster 
Locals in the Washington area: Local 67 (Beverage Drivers); 
Local 33 (Milk and Dairy) ; Local 730 (Warehouse Employees); 
Local 922 (Oil); and Local 639 (Building Trades, Over-the-road, 
Concrete, and Miscellaneous Drivers) (R. 38). 

7 Later in the strike, another “on-strike” sign was used reading 
as follows (R. 25,39): 

COCA-COLA 
ON STRIKE 
Local 67 

Brewery & Beverage 
Drivers Union 
Approved by 

Teamsters Joint Council 55 

. AEL • 

i r • 
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Pursuant to these instructions, pickets followed trucks 
to the stores. One picket, without a sign, would 
then follow the driver into the store and explain the 
strike to the owner and ask him to cooperate by hot 
buying Coca-Cola. During this interval, the remain¬ 
ing pickets picketed the truck, which in the early 
days of the strike was ordinarily parked in front 
of the store. If the owner agreed not to buy, the 
truck picketing ceased; if he bought, the truck was 
picketed until the delivery was completed (R. 25, 42). 

After several days, the drivers began to park some 
distance from the outlet, around comers or in alleys. 
Thereupon, in addition to picketing the truck where 
it parked, one picket, carrying an “on-strike” sign, 
followed the uniformed driver to and from the truck 
as he made the delivery, walked up and down in front 
of the store while the driver was inside, then left the 
store with the driver 8 (R. 26, 42-43). 

i 

2. “ Friends n picketing at retail outlets 

About February 14, 1953, Caton distributed signs 
to the pickets reading: 

FRIENDS 

When you go into this store please do not 
ask for 

COCA-COLA 

It is not delivered by members of Brewery and 
Beverage Workers Union No. 67, thus tending 
to decrease the earning opportunities of its 

* This type of picketing continued until about April 10, 1953, 
when all “on-strike” picketing away from the plant was discon¬ 
tinued (R. 26). 
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members. If you desire a Cola drink, please 
select some other brand. THANKS. 

Brewery & Beverage 
. Drivers Local 67' 

AFL 

At the same time, he explained that they could legally 
be used at the outlets when no trucks were present 
in that they were an appeal to the public not to buy 
Coca-Cola rather than a conventional picket sign to be 
used to halt deliveries to the picketed stores (R. 26- 
27; 180, pp. 31-32, infra). 

Picketing at the retail outlets with these signs then 
ensued, and continued until May 11, 1953, when tem¬ 
porarily enjoined by the District Court for the Dis¬ 
trict of Columbia, pursuant to Section 10 (1) of the 
Act (R. 28). The “friends” picketing was generally 
done when no Coca-Cola truck was in the vicinity 
of the store, although in some instances while Coca- 
Cola was being delivered the store receiving the 
delivery was picketed with both “on-strike” and 
“friends” signs (R. 26). 

Before using the “friends” sign the pickets asked 
the person in charge of each store to stop buying 
Coca-Cola. If he acquiesced, there was no picketing. 
But, if the appeal were unsuccessful, pickets in vary¬ 
ing numbers picketed the sidewalk in front of the 
store for the entire length of the store front® (R. 
26-27). 

9 At some of the stores, the pickets marched in large numbers. 
Thus: Fairfax Food Town (60-foot frontage)—15 to 25 pickets^ 
Brinsfield’s Drug Store (corner frontage totaling 225 feet on two 
streets) —20 to 30; Buckingham Supermarket (60-foot frontage)— 
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Most of the outlets picketed had but one entrance, 
which was used by customers, employees, and sup¬ 
pliers 7 deliverymen. At every store where the 
“friends 77 signs were used, they were carried past 
such an entrance (R. 27). Moreover, where the store 
also had a separate entrance used exclusively for de¬ 
liveries, the “friends 77 line also patrolled this entrance 
(R. 27; 91,105-109,175). 

Some deliverymen, when they saw the “friends 77 
line in front of stores they were to serve, failed to 
make their delivery; others delayed them until they 
consulted their employer, their union representative 
or both (R. 27; 75-76, 96-97, 124, 126, 129, 132-134). 
Thus, when Larry Dempsey, a driver for the Briggs 
Company, saw the “friends 77 line on approaching 
Ryland’s Delicatessen, he called Bell, business agent 
for his Local 639, to ask for instructions. Bell told 
him that he could not tell him what to do but that 
Dempsey should use his own discretion and the union 
would back him up; Dempsey did not make his de¬ 
livery that day (R. 44^45; 96-99). 

Furthermore, on several occasions, the “friends 77 
pickets made direct attempts to stop deliveries. For 
example, in March, L. J. Zahra, a member of Local 
33, drove up to the Argonne Market on Columbia 
Road to make a Wonder Bread delivery, and, seeing 
pickets in front of Argonne, he decided not to serve 
the stop and instead started to deliver to the C^li- 

12 to 18; Brodsky’s Delicatessen—15; Kay’s Market—14; Train’s 
Market—12; Argonne Market—10; and Sunrise Market—8 (R. 
46). 


florida Market directly across the street. Several 
pickets immediately left Argonne, crossed to Cali- 
florida in front of Zahra and began picketing that 
store. Seeing this development, Zahra did not make 
the delivery to Califlorida but drove away (R. 45; 
145-148). 

Similarly, when Jack King, Royal Crown Cola 
driver and a member of Local 67, approached the 
“friends” line at Buckingham, a picket asked him 
whether he was “going to service the stop.” As a 
consequence, King did not enter the store (R. 46; 
112-120). And, at about the same time, when Fran¬ 
cis Winchester, a driver for Bond Bread, approached 
the same store, he was asked by a “friends” picket: 
“You are not going to cross the line, are you?” (R. 
46; 83-85). 

CL The issues pleaded and litigated in the hearing 

Following his investigation of the charges filed 
relating to the Union’s picketing activities, the 
General Counsel issued a consolidated complaint 
which alleged, as unlawful conduct, “picketing, 
orders, instructions, directions, appeals and other 
means” which “induced and encouraged the em¬ 
ployees of store owners * * * and employees of sup¬ 
pliers to said store owners and other customers of 
Coca-Cola, to engage in strikes or concerted refusals 
in the course of their employment to * * * transport 
or otherwise handle or work on goods,” in order “to 
force or require said store owners and other customers 
of Coca-Cola to cease * * * selling * * * or other¬ 
wise dealing in the products of Coca-Cola, and to cease 
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doing business with Coca-Cola, and to force or require 
said suppliers of products and services to cease doing 
business with said store owners and other customers 
of Coca-Cola.” This conduct was alleged to be vio¬ 
lative of “Section 8 (b), subsection (4) (A), of the 
Act” (R. 2-6). 

At the hearing before the Trial Examiner, the Gen¬ 
eral Counsel’s representative moved to amend the com¬ 
plaint by adding the following: 

Since on or about Februarv 3, 1953, respondent 
has restrained or coerced employees of Wash¬ 
ington Coca-Cola Bottling Works, Inc., and 
various customers of Washington Coca-Cola 
Bottling Works, Inc. by mass picketing and 
other conduct, and that such restraint and co¬ 
ercion is in violation of Section 8 (b) (1) (A) 
of the Act. [Emphasis supplied.] 

However, he specifically limited this amendment to 
mass picketing away from the plant and an incident 
(R. 31; 101) in which Jackson, an employee of one 
of the outlets, was told by pickets that they would 
make it “rough on him” if purchases were resumed 
at the outlet after it had agreed to stop buying Coca- 
Cola (R. 153-155). He categorically declined to join 
in Company counsel’s contention that, under the 
decision of the Court of Appeals for the Ninth Circuit 
in Capital Service, Inc. v. N. L. R. B., 204 F. 2d 848, 
affirmed on other grounds, 347 U. S. 501, all the 
“friends” picketing, irrespective of numbers, con¬ 
stituted restraint and coercion of nonstriking Coca- 
Cola employees and was therefore a per se violation 
of Section 8 (b) (1) (A) (R. 155-156,158-160, 178). 
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n. The Board’s conclusions of law and order 

Upon the foregoing facts, the Board concluded that 
the Union violated Section 8 (b) (4) (A) of the Act" 
by both its 44 on-strike” and 44 friends” picketing at the 
retail outlets (R. 30), and further found, as specific 
violations of that section, the questioning of drivers 
Winchester and King at Buckingham Supermarket, 
the delivery entrance picketing of Maryland Super¬ 
market, the use of 44 friends” signs at Argonne and 
Califlorida Markets to prevent a delivery, and the 
Union’s inducement and encouragement of Dempsey 
to skip a delivery at Ryland’s Delicatessen (R. 30-31). 

The Board also found that the Union did not vio¬ 
late Section 8 (b) (1) (A) of the Act by picketing in 
large numbers at some of the retail stores, or by. the 
remark of the pickets to employee Jackson (R. 31-32). 
And, respecting the Company’s contention that the 
picketing at the retail stores was a per se violation of 
Section 8 (b) (1) (A) of the Act, the Board concluded 
that, in view of the General Counsel’s refusal to predi¬ 
cate his case on that theory- and the final authority 
given him under Section 3 (d) of the Act, such issue 
was not properly before it (R. 32, n. 10). 

The Board’s order (R. 32-33) requires the Union 
to cease and desist from the unfair labor practices m 
which it was found to have engaged and to post appro¬ 
priate notices. 

10 The relevant provisions of the Act are set forth in the Ap¬ 
pendix, infra, pp.- 50 Mr .* 

SI-SX. 
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SUMMARY OF ARGUMENT 

I 

; 

The Union’s “on-strike” picketing at the retail 
stores contained all of the elements required to bring 
conduct within the ban of Section 8 (b) (4) (A). The 
request to the store owner not to buy coke furnished the 
unlawful objective, establishing that at least an object 
of the activity was to sever business relations between 
the store and the Company. Moreover, the “on- 
strike” legend on these picket signs constituted an 
unequivocal appeal to other employees to make com¬ 
mon cause with the strikers. This, coupled with the 
circumstance that such picketing occurred at the 
separate premises of employers who were not a party 
to the picketing Union’s primary labor dispute, made 
the picketing a type of inducement of secondary em¬ 
ployees prohibited by Section 8 (b) (4) (A). See 
United Brotherhood of Carpenters (Wadsworth Bldg. 
Co.), 81 NLRB 802, 807-816, 840-841, enforced 184 
F. 2d 60 (C. A. 10), cert, den., 341 U. S. 947. 

The Board’s ambulatory situs doctrine—which in 
certain limited situations permits the trucks of the 
primary employer to be picketed at secondary prem¬ 
ises where they have temporarily stopped {Schultz 
Refrigerated Service, 87 NLRB 502; Moore Drydock 
Co., 92 NLRB 547)—does not alter this conclusion. 
The crucial factor which both gave rise to the ambu¬ 
latory situs doctrine and governs its application—viz, 
that the primary employer has no fixed premises 
within the geographic area where the dispute has 
arisen which can be regarded as the dispute’s situs 
and at which the Union may exert lawful primary 

319234—54-3 
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pressure—is absent in this case. Thus, here the Com¬ 
pany had a bottling plant in the District of Columbia, 
which provided the Union with a fixed and adequate 
base for carrying on its primary activity; the plant 
had extensive frontage on two streets where picketing 
could be conducted, and the Union was in fact en¬ 
gaging in such activity at these premises; and, ample 
opportunity was there afforded to appeal to the 
driver-salesmen, who were at the plant several times 
during the day. 

However, even if the ambulatory situs doctrine 
were applicable here, the ‘‘on-strike” picketing at the 
retail stores would not be immunized thereby. That 
-doctrine regards the primary employer’s truck or ves¬ 
sel as the situs of the dispute, and permits picketing 
thereof on secondary premises, provided that the 
activity, inter alia, is “strictly limited to times when 
the situs of the dispute is located on the secondary 
employer’s premises,” and is “limited to places rea¬ 
sonably close to the location of the situs.” Since in 
the instant case there was “on-strike” picketing at the 
retail stores on many occasions when the trucks were 
parked some distance away, the picketing would fail 
to meet these indispensable requirements for obtaining 
the protection of the ambulatory situs doctrine. 

Without merit is the Union’s contention that the 
doctrine was satisfied because not only the trucks, but 
“the driver transporting Coca-Cola in the dollies were 
part of the ‘premises’ of the Company,” and the 
picketing was strictly limited to the times when the 
driver was at the store. If an individual employee 
were regarded as constituting the situs of the primary 
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dispute, the ambulatory situs doctrine would be re¬ 
duced to little more than permitting unions to follow 
the product of the dispute to secondary premises, a 
practice which Congress specifically intended to curb. 
See 93 Cong. Ree. 3835, 4198. 

II 

As shown by the pickets’ action in first requesting 
the store to stop buying coke, and in ceasing the pick¬ 
eting when they did so, the picketing of the stores 
with “friends” signs, no less than the “on-strike” 
picketing, had an object forbidden by Section 8 (b) 
(4) (A), i. e., to force the stores to cease doing busi¬ 
ness with the Company. However, since the legend on 
the “friends” sign is ostensibly an appeal to members 
of the consuming public rather than to employees, 
and Section 8 (b) (4) (A) merely proscribes securing 
the prohibited objective through inducement or en¬ 
couragement of employees , the question presented is 
whether the “friends” picketing nevertheless 
amounted to such compulsion. For, just as “utter¬ 
ance in a context of violence can lose its significance 
as an appeal to reason and become an instrument of 
force” ( Milk Wagon Drivers Union v. Meadowmoor 
Dairies, 312 U. S. 287, 293), so can the circumstances 
under which a consumer appeal is conducted rebut its 
avowed object and convert it into a vehicle for the 
inducement and encouragement of neutral employees. 
Of. Crowley’s Milk, 102 N. L. R. B. 996, 998, with 
Capital Service, Inc., 100 N. L. R. B. 1092. 

In the circumstances of this case, the Board was 
fully justified in concluding that the “friends” picket- 
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ing exceeded the bounds of a consumer appeal, and 
instead amounted to inducement and encouragement 
of neutral employees within the meaning of Section 
8 (b) (4) (A) of the Act. Thus, the “friends” pick¬ 
eting occurred on the heels of the employee-aimed 
“on-strike” picketing, it was engaged in by the same 
pickets who had participated in the former, and many 
of them alternated between the two types of picketing. 
Hence, it was reasonable to expect that neutral em¬ 
ployees, absent clear and convincing evidence to the 
contrary, would conclude that there was really no 
difference between the “friends” and the “on-strike” 
picketing. Moreover, the likelihood that the “friends” 
picketing here would be regarded as more than a con¬ 
sumer appeal was increased by the fact that, because 
the customer entrance at the retail stores was also used 
in common by the store’s own employees and delivery- 
men, the latter would be required to pass the “friend” 
line in order to enter the store. 

The actions of the “friends” pickets, instead of 
attempting to mitigate this impact on neutral employ¬ 
ees, accentuated it. Thus, the pickets made direct 
appeals to deliverymen from the picket line, they 
patrolled delivery entrances through which only em¬ 
ployees would be apt to pass, they used the “friends” 
signs simultaneously with “on-strike” signs, and fre¬ 
quently they marched in large numbers. Moreover, 
the unions allied with respondent Local 67 were slow to 
instruct their members that they were supposed to go 
through the “friends” line, and they and Local 67 neg¬ 
lected to advise the employers of these members that 
deliveries were supposed to go on as usual. In con- 
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sequence, many deliverymen in fact passed up 
“friends” picket lines under the impression that they 
were intended to stop deliveries. 

The Union’s contention that the “friends” picket¬ 
ing, far from being an unfair labor practice, is an 
activity protected by Section 7 of the Act, fails to dis¬ 
tinguish between a “straight” consumer appeal and 
conduct which, though so labeled, amounts to some¬ 
thing more. Where, as here, consumer picketing is 
conducted so as to become an instrument for the 
inducement of secondary strike action, it loses its 
character as a “straight” consumer appeal and falls 
within the scope and ban of Section 8 (b) (4) (A). 

in 

The fact that the picketing at the retail stores 
sometimes occurred in large numbers does not make it 
violative of Section 8 (b) (1) (A), since the evidence 
fails to indicate that the picketing tended to bar 
ingress or egress to the stores. Nor was there a 
violation of 8 (b) (1) (A) in the pickets’ remarks to 
employee Jackson that they would “make it rough” 
on him if he continued to purchase Coca L Cola. The 
context of these remarks was such that Jackson could 
be expected to regard the reference to “roughness” 
as threatening, not personal violence to him as an 
employee, but merely economic detriment to his 
employer for whom he was then acting as an agent. 

IV 

The Board properly concluded that the case before 
it did not present the issue, sought to be interjected 




by the Company, that the picketing at the retail 
stores, irrespective of numbers, violated Section 8 
(b) (1) (A) because it restrained and coerced the 
Company’s own employees. Since the General Counsel 
of the Board specifically excluded this issue from the 
complaint, Board consideration thereof would be 
barred by Section 3 (d) of the Act, which vests the 
General Counsel with final authority in respect to the 
issuance of unfair labor practice complaints. More¬ 
over, Board consideration of the issue would have 
been prejudicial to the Union, which, in reliance mrC/V 
the General Counsel’s position, failed to introduce 
evidence otherwise available that might have rebutted 
the Company’s contention. 

ARGUMENT 

I 

The Board properly concluded that the "on-strike” picketing 
violated Section 8 (b) (4) (A) of the Act 

A. The picketing had all of the elements required for a violation of Sec¬ 
tion S (b) (4) (A); the Board’s ambulatory situs doctrine is inapplicable 
here 

As detailed in the Statement (pp. 4-5), early in 
the strike the Union augmented its picketing at the 
Company’s plant by “on-strike” picketing at the retail 
stores handling coke. Thus, at the outset of this 
activity, a crew of four to six Union agents, primarily 
strikers, would follow a Company truck until it 
stopped in front of a retail store to make deliveries; 
while one of the crew went in with the driver to 
request the store owner not to buy coke, the re¬ 
mainder would picket near the truck with the same 
“on-strike” signs used at the plant; the truck picket¬ 
ing ceased as soon as the owner agreed not to buy, 
or, if he failed to agree, when the delivery was com- 
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pleted. This pattern was varied several days later 
when the truck drivers began to park some distance 
from the stores, around comers or in alleys. Then, in 
addition to picketing the truck wherever it was parked, 
one picket, carrying an 1 i on-strike’’ sign, followed the 
driver to the store; walked up and down in front of 
the store while the driver was inside, and, when he 

i 

completed his delivery, followed the driver back to 
the truck. 

On these facts, it seems apparent that the “on- 
strike” picketing at the retail stores contained all of 
the elements required to bring conduct within the ban 
of Section 8 (b) (4) (A). The request to the store 
owner not to buy coke furnished the unlawful ob¬ 
jective, establishing that at least an object of the 
activity was to sever business relations between the 
store and the Company. Moreover, the “on-strike” 
legend on these picket signs, as distinguished j from 
the “friends” signs considered infra, constituted an 
unequivocal appeal to other employees to make com¬ 
mon cause with the strikers (see R. 135-138). This 
coupled with the circumstance that such picketing oc¬ 
curred “at the separate premises of employers who 
are not a party to the picketing union’s primary labor 
dispute” (R. 28), made the picketing a type of 
inducement of secondary employees prohibited by Sec¬ 
tion 8 (b) (4) (A). 11 

The Union seeks to avoid these conclusions by at¬ 
tempting to bring the labor dispute herein within 

11 See United Brotherhood of Carpenters (Wadsworth Bldg. 
Co.), 81 N. L. R. B. 802, 807-816, 840-841, enforced, 184 F. 2d 60 
(C. A. 10), cert, den., 341 U. S. 947; Printing Specialties Union 
. (Sealwright Pacific, Ltd.), 82 N. L. R. B. 271, 272,10 (1) injunc¬ 
tion aff’d, 171 F. 2d 331 (C. A. 9). 
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the Board’s ambulatory situs doctrine, developed in 
the Schultz (87 N. L. R. B. 502) and Moore Dry dock 
(92 N. L. R. B. 547) cases. As the Board correctly 
concluded (R. 29), this doctrine is in no way appli¬ 
cable to the instant situation. 

The doctrine was formulated to cover the special 
problem of an employer in the transportation or ship¬ 
ping industries who, in the geographic area where his 
dispute with the union has arisen, may have no 
permanent place of business but only the trucks or 
vessels which are the instruments of his operation. 
In such a situation—unlike the usual one where the 
primary employer’s plant or other fixed premises can 
be used to mark off the area of lawful primary ac¬ 
tivity 12 —the ambulatory trucks and vessels, which 
are continually coming to rest at other employers’ 
premises, furnish the only point in the area where 
the union may exert the primary pressure which the 
Act permits. Recognizing this, the Board—in the 
exercise of its power to strike a balance between “the 
dual Congressional objectives of preserving the right 
of labor organizations to bring pressure to bear on 
offending employers in primary labor disputes and of 
shielding unoffending employers and others from 
pressures in controversies not their own” (N. L. B. B. 
v. Denver Bldg. & Const. Trades Council, 341 U. S. 
675, 692)—concluded that, under certain circum- 

12 See Oil Workers Inf l Union (The Pure Oil Co.), 84 N. L. R. B. 
315; United Electrical, Radio and Machine Workers of America, 
(Ryan Construction Co.), 85 N. L. R. B. 417; N. L. R. B. v. Infl 
Rice Milling Co., 341 U. S. 665; DiGiorgio Fruit Corp. v. 
N. L. R. B., 191 Fd. 2d 642, 649 (C. A D. C.), cert, den., 342 U. S. 
869. 
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stances, the trucks or vessels of such an employer 
could be picketed at secondary premises where they 
had temporarily stopped without exceeding the limits 
of legitimate primary activity. The Board described 
these circumstances as follows (Sailor’s Union of the 
Pacific and Moore Dry dock Co., 92 N. L. R. B. 547, 

549): ' 

(a) The picketing is strictly limited to times 
when the situs of the dispute is located on the 
secondary employer’s premises; (b) at the time 
of the picketing the primary employer is en¬ 
gaged in its normal business at the situs; (e) 
the picketing is limited to places reasonably 
close to the location of the situs; and (d) the 
picketing discloses clearly that the dispute is 
with the primary employer”. . . . [Footnotes 
omitted.] 13 

The crucial factor which both gave rise to the 
ambulatory situs doctrine and governs its applica¬ 
tion—viz, that the primary employer has no fixed 
premises within the geographic area where the dis¬ 
pute has arisen which can be regarded as the dispute’s 
situs and at which the union may exert lawful pri¬ 
mary pressure 14 —is absent in this case. Thus, here 

13 The Second Circuit has declared that these principles are “a 
sound interpretation of the Act.” N. L. R. B. v. Service Trade 
Chauffeurs , 191 F. 2d 65, 68. 

14 That the Board has regarded this as an indispensable element 
is evidenced by its specific finding in Schultz that the primary 
employer “did not occupy a ‘place of business in New York City’ ” 
(87 N. L. R. B. at 507, n. 13), and the similar finding in Moore 
Drydock that “Samsoc [the primary employer’s vessel] did not 
have a dock of its own in any part of the United States” (92 
N. L. R. B. at 549, n. 6). Moreover, in several cases prior to the 
instant one, the Board has specifically declined to apply the ambu- 

319234—54 - 4 
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the Company had a bottling plant in the District of 
Columbia, which provided the Union with a fixed 
and adequate base for carrying on its primary ac¬ 
tivity. The plant had extensive frontage on two 
streets (R. 36) where picketing could he conducted, 
and the Union was in fact engaging in such activity 
at these premises. Moreover, ample opportunity was 
there afforded to appeal to the scab driver-salesmen, 
for drivers would report to the plant each morning; 
they would return at least once during the day to 
reload, an operation which consumed about 20 min¬ 
utes; and they would come back at the end of the 

latory situs doctrine where, as here, the primary employer had 
permanent premises within the geographic area of the dispute 
which could be readily picketed. See Amalgamated Meat Cutters 
(Western Inc .), 93 N. L. R. B. 336, n. 3, 358; United Construction 
Workers (Kanawha Coal Operators ’ Assoc.), 94 N. L. R. B. 1731, 
1733, n. 6; Inf l Bro. of Boilermakers (Richfield Oil Corp .), 95 
N. L. R. B. 1191,1193, n. 4. 

The validity of this analysis is not impaired by the fact (see 
Union Br., 41, 44) that the ambulatory situs doctrine was applied 
in the Service Trade case even though it appears that the primary 
employer had a garage within the geographic area of the dispute 
which the union had picketed. The Board had orginally decided 
this case without applying the ambulatory situs doctrine, when 
that doctrine was still in its developmental stage (85 N. L. R. B. 
1037); while the case was before the Second Circuit for enforce¬ 
ment, the Board handed down its decision in Moore Drydock and 
the Court, sua sponte and without any consideration of the effect 
of the garage, remanded the case to the Board for application 
of the principles there articulated (191 F. 2d 65); since the Board 
then found that the picketing did not meet these principles (97 
N. L. R. B. 123, enforced, 199 F. 2d 709), there was no need to re- 
' view the Court’s underlying assumption that the ambulatory situs 
doctrine was at all applicable to the case. It should also be noted 
that the primary employer in Service Trade was solely in the 
transportation industry, whereas here the Company’s deliveries 
were but an incident of its manufacturing and bottling operations. 
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day, to reload for the next morning, turn in collec¬ 
tions and make written reports (R. 37). Indeed, since 
the labor dispute grew out of activity at the plant— 
i. e., the Company’s refusal to recognize the Union 
and the ensuing strike by the driver-salesmen—this 
was “the premises where the conditions complained 
of arose” (Denver Building and Construction Trades 
Council v. N. L. B. B., 186 F. 2d 326, 335 (C. A. D. C.), 
reversed on other grounds, 341 U. S. 675), and hence 
was a particularly appropriate target for the Union’s 
primary pressure. 

The Union in effect concedes that, as formulated 
by the Board in Schultz, the ambulatory situs doc¬ 
trine would not apply “where the primary employer 
had a regular place of business at which the union 
could effectively advertise its grievance” (Union Br., 
22). But, it contends that this qualification is un¬ 
reasonable because it precludes the union from exert¬ 
ing pressure at the places where the “drivers perform 
their work tasks,” and prevents them “from carrying 
their message of the strike to the public” (Union Br., 
48, 41, emphasis added). There are two fallacies in 
this argument. First, as we have shown, the use of 
“on-strike” signs directed the message to employees, 
not the public. Second, the contention overlooks the 
fact, settled early in the administration of Section 
8 (b) (4) (A), that, merely because the employees 
who are the subject of the union’s dispute are at work 
on the premises of a secondary employer, or the pri¬ 
mary employer’s product is being used or sold there, 
the union is not justified in exerting pressure at these 
premises, though this might be more effective than 
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picketing the primary employer’s plant. 15 For, in 
defining the scope of Section 8 (b) (4) (A), Con¬ 
gress enacted a blanket prohibition against extending 
strike pressure to employers other than those immedi¬ 
ately involved in a labor dispute, without regard to 
whether the activity would have been justified under 
such conventional tests as “following the product” or 
“unity of interest.” 16 Effectuation of this mandate 
requires that, wherever possible, strike pressure shall 
be confined to the separate premises of the primary 
employer (see cases in n. 12, supra), and that its 
extension to those of other employers be barred, except 
where there is no other location for engaging in 
legitimate primary activity. Since the primary em¬ 
ployer here had separate premises at which the Union 
could carry on its “on-strike” picketing, there is 
no excuse, other than the impermissible one of in¬ 
creasing the effectiveness of that activity, for allow¬ 
ing it to be extended to the retail stores and thereby 
involve other employers in the Union’s dispute with 
the Company. 

Accordingly, it was entirely reasonable and con¬ 
sistent with the objective of Section 8 (b) (4) (A) 
for the Board to limit application of its ambulatory 
situs doctrine to the single situation where the pri- 

18 See Local 71, United Brotherhood of Carpenters and Joiners 
{Watson’s Specialty Store) v. N. L. R. B., 341 U. S. 707; United 
Brotherhood of Carpenters (Wadsworth Bldg. Co.) , 81N. L. R. B. 
802, 805-806, enforced, 184 F. 2d 60 (C. A. 10), cert, den., 341 
U. S. 947. 

18 See 93 Cong. Rec. 3835, 4198, in 2 Legislative History of the 
Labor Management Relations Act, 1947 (Gov’t Print. Off., 1948) 
1005-1006, 1106; Printing Specialties v. Le Baron, 171 F. 2d 331, 
334 (C. A. 9). 
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mary employer possessed no fixed premises within the 
geographic area of the labor dispute at which the 
union could direct its primary activity. And, since 
the Company had such premises, it follows that the 
Board properly declined to apply that doctrine here 
and required that the Union confine its “on-strike” 
picketing to those premises. 

B. Even if the ambulatory situs doctrine were applicable, the “on-strike” 
picketing failed to satisfy its requirements 

However, even if contrary to the foregoing the 


l6a/ The Board* s recent decision in Pittsburgh Plate 
Glass* 110 NLUB No* 8U, decided October'S, 1 95k 9 does 
not require any contrary conclusion* There the Board, 
specifically distinguishing the instant case, held that 
the union, in furtherance of its dispute with Pittsburgh 
over a new contract for its glaciers, could properly 
picket, with signs particularizing Pittsburgh as "un¬ 
fair", the construction sites where Pittsburgh* s gla¬ 
ziers were working along with other crafts, despite the 
fact that Pittsburgh had a plant in the same town* Pit ¬ 
tsburgh is not an ambulatory situs situation, where the 
trucks of the primary employer temporarily come to rest 
at secondary premises, but the typical construction in¬ 
dustry situation where the primary employer’s business 
is enmeshed for a substantial period of time with those 
of other employers o in the latter situation, the same 
job site is both primary and secondary premises, and 
thus it is an appropriate place, irrespective of what 
others the primary employer may have, for the union to 
exert pressure on him, provided that certain precautions 
are taken (see ppo 27-28, infra )* In the former situa¬ 
tion, however, the premises are occupied only by the 
secondary employer* permitting the prinary employer to 
be picketed there is solely at the expanse of this neu¬ 
tral, an intrusion ca his rights which certainly can¬ 
not be justified where, as here, the premises of the 
primary employer afford an adequate medium for such 
activity* 
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porting Coca-Cola in the dollies were part of the 
‘premises’ of the Company;” accordingly, the “on- 
strike” picketing at the stores met the aforementioned 
requirements, for, though carried on while no trucks 
were there, it was strictly limited to the times when 
the driver was there. In applying the ambulatory 
situs doctrine, the Board has never regarded an indi¬ 
vidual employee as constituting the situs of the pri¬ 
mary dispute, but only the trucks or vessels which 
they operated. 18 Unless this were so, it would be 
difficult to keep the picketing earmarked as applying 
only to the business of the primary employer, 19 and 
the ambulatory situs doctrine would be reduced to 
little more than permitting unions to follow the 
product of the dispute to secondary premises, a prac- 

?8 See Schultz , 87 N. L. R. B. 502; Sterling Beverages, 90 
N. L. R. B. 401. Note also that in the Service Trades Case, 97 
N. L. R. B. at 125, while the employees of the primary employer 
were making deliveries at the stores, “pickets patrolled along the 
sidewalk curb on two sides of one of the stores and at another were 
at least 20 feet out ir. front of the entrance.” The Board held 
that this picketing exceeded the bounds of the ambulatory situs 
doctrine because not “limited to places reasonably close to the 
location of Delivery’s trucks”—a conclusion which would not have 
followed had the drivers, rather than the trucks, been deemed 
the situs of dispute. 

19 For example, with the truck parked away from the store, and 
the driver inside, those passing the store are apt to see only the 
picket who, apart from the wording on the sign which is not often 
read (see R. 96, 116, 127, 146), is in no way identified with the 
primary employer’s business. It should also be noted that, al¬ 
though we do not accept the Union’s view that the driver’s “dolly” 
constitutes Company “premises,” the “dolly” furnished no certain 
means of connecting the picketing with Company property, for 
the driver did not always take the dolly to the store; see the testi¬ 
mony of picket Weaver that he followed driver Witzcak at times 
when he had “no dolly, no Coca-Colas, no advertising matter” (Tr. 
900,891-892). 
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tice which Congress specifically intended to curb. 20 
That the latter was indeed the purpose for which the 
ambulatory situs doctrine has been relied upon here, 
is revealed by the admission of Union agents that the 
pickets were following “the struck goods” (R. 163- 
164,169). 

For these reasons, the Board properly concluded 
that the “on-strike” picketing at the retail stores 
violated Section 8 (b) (4) (A) of the Act. 

II 

The Board properly concluded that, in the circumstances of 
this case, the "friends” picketing violated Section 8 (b) (4) 
(A) of the Act 

A. Picketing ostensibly addressed to the public may be so conducted as to 
constitute inducement and encouragement of employees within the 
meaning of Section 8 (b) (4) (A) 

About February 15, 1953, the Union supplemented 
the “on-strike” picketing at the retail stores (then 
about 10 days old) with “friends” picketing (see 
pp. 5-8, supra). As shown by the pickets’ action in 
first requesting the store to stop buying coke, and in 
ceasing the picketing when they did so (R. 26; 62-65), 
this picketing, no less than the “on-strike” picketing, 
had an object forbidden by Section 8 (b) (4) (A), 
i. e., to force the stores to cease doing business with 
the Company. However, since the legend on the 
“friends” sign is ostensibly an appeal to members 
of the consuming public rather than to employees, 
and Section 8 (b) (4) (A) merely proscribes securing 
the prohibited objective through inducement or en¬ 
couragement of employees, the question presented is 

20 See p. 22, supra , and N. L. R. B. v. Wine, Liquor & Distillery 
Workers Union , 178 F. 2d 584, 587 (C. A. 2); N. L. R. B. v. Wash- 
ington-Oregon Shingle Weavers ’ District Council , 211 F. 2d 149 
(C. A. 9). 


whether the “ friends” picketing nevertheless 
amounted to such compulsion. 

We submit that the following considerations govern 
the answer to this question: Where, as here, the 
union purports to appeal to consumers via a picket 
line, as distinguished from leaflets or newspaper ads, 
the picketing is bound to have some effect on em¬ 
ployees who approach the line, independently of the 
legend on the picket signs. 21 Although this does not 
automatically make “ consumer” picketing a type of 
employee inducement prohibited by Section 8 (b) 
(4) (A), particular circumstances might so accentuate 
l^s^tmport on employees as to raise the picketing to 
that level. Moreover, when, as is also true here, 
“consumer” picketing occurs away from the premises 
of the primary employer, 22 the union has deliberately 

21 “The reluctance of workers to cross a picket line is notorious.” 
Printing Specialties and Paper Converters Union v. Le Baron , 
171 F. 2d 331, 334 (C. A. 9). Similarly, it was emphasized in 
Hughes v. Superior Court , 339 U. S. 460, 465, that: “* * * the 
very purpose of a picket line is to exert influences, and it pro¬ 
duces consequences, different from other modes of communi¬ 
cation. The loyalties and responses evoked and exacted by picket 
lines are unlike those flowing from appeals by printed word.” 

And note this testimony of picket Ernest Morrissette concern¬ 
ing Business Agent’s Caton remarks about the “friends” signs here 
(R. 173): 

“Q. Did he say anything further as to what effect the signs 
would have on the other drivers ? * * * 

“A. * * * He said that they would honor this ‘Friends’ sign the 
same as they would any other. In other words, he said it wouldn’t 
make any difference what the printing on the card said * * * 
He said a good union man wouldn’t cross a blank piece of paper 
if you had it on your chest.” 

See also R. 177, Tr. 2223-2230,2295,1836. 

22 Even if, contrary to Point I, supra, the ambulatory situs 
doctrine had the effect of extending the primary premises to the 
retail stores for purposes of the “on-strike” picketing, there is no 
question that the “friends” picketing was carried on at secondary 
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increased the number of employees of other employers 
who are likely to be so affected. Accordingly, just 
as in the case where the union undertakes to picket 
a site where the primary employer is engaged in 
a common project with other employers, the right 
of the union to engage in “consumer” picketing 
at retail stores cannot be absolute but must be accom¬ 
modated to the competing claim of “unoffending 
employers and others” to be shielded “from pressures 
in controversies not their own” (A. L. R. B. v. Denver 
Bldg, and Construction Trades Council, 341 U. S. 
675, 692). 

Thus, in the common project case, the Board has 
drawn the line between picketing which comes within 
Section 8 (b) (4) (A), and that which falls outside, 
on the basis of whether the union has taken steps to 
make clear that only the primary employer, not the 
entire job, is the target of its activity. If the former, 
the picketing is privileged and any inducement of 
secondary employees resulting therefrom is regarded 
as “merely incidental” to lawful activity ( N . L. R. B. 
v. Service Trade Chauffeurs, 191 F. 2d 66, 67 (C. A. 
2)); whereas, if the target is not so marked, the 
inducement provided by the picketing rises to the 
stature of that prohibited by Section 8 (b) (4) (A). 
The starting point in this evaluation is the wording of 
the picket signs themselves, 23 but that is not conclusive. 

premises. It admittedly occurred at times when neither Coca- 
Cola trucks nor drivers were in the vicinity of the stores, and, 
indeed, this was a major reason for its adoption (see R. 27; 173). 

23 See N. L. R. B. v. Denver Bldg, and Construction Trades 
Council, 341 U. S. 675, 678-679; Inti Bro. of Electrical Workers 
v. N. L. R. B., 341 U. S. 694,697; N. L. R. B. v. Chauffeurs, Team¬ 
sters, Warehousemeri& Helpers, 212 F. 2d 216, 218-219 (C. A. 7). 
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For, though the sign may designate only the primary 
employer, the union by its conduct on the picket line 
or elsewhere may rebut this legend, thereby establish¬ 
ing that the picketing in fact seeks to enlist the active 
participation of employees of neutral employers and is 
thus within Section 8 (b) (4) (A). 24 

Similarly, in the case of *'‘consumer” picketing at 
retail stores, the Board has looked to see whether the 
union has attempted to confine the impact of the 
picketing to consumers, or in effect has used an osten¬ 
sible appeal to consumers as a device for inducing 
and encouraging neutral employees. Thus, in Crow¬ 
ley’s Milk, the Board held that picketing at the cus¬ 
tomers’ entrance of a retail outlet by a single striker 
with a sign addressed to the public was not violative 
of Section 8 (b) (4) (A), where there was “no evi¬ 
dence, either direct or circumstantial, that the Union 
made any appeal to employees of the Respondent’s 
customers, or ever picketed the employee or delivery 
entrances of any of the customers.” 23 On the other 
hand, Capital Service , 100 N. L. R. B. 1092, involved 
a situation where the union, in addition to placing its 
consumer picket line in front of the entrances of the 
store through which the public passed, engaged in 
such picketing at delivery entrances through which 

24 See Infl Bro. of Boilermakers (Richfield Oil Corp.), 95 
N. L. R. B. 1191, 1193; Carpenters <& Joiners (Professional <& 
Business Men’s Life Ins. Co.), 10S N. L. R. B. No. 29, April 22, 
1954, 34 L. R. R. M. 1010,1012; Baltimore Bldg. <& Const. Trades 
Council (Stover Steel Service ), 108 N. L. R. B. No. 221, June 28, 
1954, 34 L. R. R. M. 1258; Bro. of Painters, Decorators <& Paper- 
hangers (Painting and Decorating Contractors), 109 N. L. R. B. 
No. 166, September 10, 1954, 34 L. R. R. M. 1530,1531-1532. 

25 102 N. L. R. B. 996, 998, enforced, 208 F. 2d 444, 446-447 
(C. A. 3). 
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only employees passed, and the pickets specifically 
requested drivers approaching the store not to make 
deliveries. The Board concluded that, in these re¬ 
spects, at least, the picketing, despite the legend on 
the picket signs, was really aimed at neutral em¬ 
ployers and thus within the ban of Section 8 (b) (4) 
(A). 20 

26 Since the General Counsel had not contended in Capital Serv¬ 
ice that the picketing was violative of Section 8 (b) (4) (A) inso¬ 
far as it merely entailed the display of a “friends” sign at the 
customer entrances, the Board pointed out that it was “not called 
upon to decide whether the customer entrance picketing engaged 
in by the Respondent induced or encouraged the employees of 
secondary employers in violation of the Act.” 100 N. L. R. B. 
at 1093. 

Prior to its decision in Capital Service , the Board, in order to 
preserve its exclusive jurisdiction over the case, instituted an inde¬ 
pendent suit in the federal district court to nullify a state court 
remedy for the conduct, which the employer had obtained con¬ 
currently with filing 8 (b) (4) (A) charges with the Board. In 
this suit, the Board took the position that regulation of all of the 
consumer picketing was preempted by the Act: the activity at 
the delivery entrances, because it amounted to inducement and 
encouragement of employees prohibited by Section 8(b) (4) (A); 
and the picketing at the customer entrances, because, although on 
the facte presented it did not appear to come within 8 (b) (4) (A), 
it was concerted activity protected by Section 7 of the Act. The 
Ninth Circuit, in upholding the injunction issued to the Board 
by the lower court, agreed with this evaluation of the conduct, 
except that it concluded that the customer entrance picketing, 
mther than falling under Section 7, was designed to restrain the 
primary employer’s own employees in their right to refrain from 
joining the union, and hence amounted to a violation of Section 8 
(b) (1) (A). Capital Service Inc . v. N. L. R. B., 204 F. 2d 848, 
affirmed on other grounds, 347 U. S. 501. The Board’s own pro¬ 
ceeding provided no basis for considering this 8 (b) (1) (A) 
holding. See Bakery Drivers Local £76 (Capital Service Inc .), 
denial of motion to modify decision, 106 N. L. R. B. No. 27, July 
13,1953,32 L. R. R. M. 1409; pp. 43-49, infra. 
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Applying these principles here, we shall show that, 
in the circumstances of this case, the Board was fully 
justified in concluding that the “friends” picketing 
exceeded the bounds of a consumer appeal, and in¬ 
stead amounted to inducement and encouragement of 
neutral employees within the meaning of Section 8 
(b) (4) (A) of the Act. 

B. As conducted here, the "friends” picketing constituted more than an 

appeal to the public 

The “friends” picketing commenced after a period 
of “on-strike” picketing at the retail stores (admit¬ 
tedly aimed at other employees); the former picket¬ 
ing was carried on by essentially the same persons 
who had previously conducted the “on-strike” picket¬ 
ing; and, indeed, many of them proceeded to alternate 
between “on-strike” .and “friends” picketing. 27 
Under these conditions, it was reasonable to expect 
that neutral employees, absent clear and convincing 
evidence to the contrary, would conclude that there 
was really no difference between the two types of 
picketing. 

Moreover, the likelihood that the “friends” line here 
would be regarded as more than a consumer appeal 

27 As described by Rosenberg of Buckingham Supermarket (R. 
90): 

“The picketing was with the Friends sign until the Coca-Cola 
truck would pull up in front of my store * * * three or four of 
the pickets would * * * walk over to the car that they had parked 
right in front of my store, and pull * * * out, these signs, Coca- 
Cola on strike, and walk with the other pickets * * * wearing the 
Friends signs. * * *” 

Cf. picket Weaver’s testimony (Tr. 2808) that, on one occasion, he 
put on an “on-strike” sign when it should have been a “friends” 
sign. 
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was increased by the joint entrance situation at the 
stores. Thus, the customer entrance at all of the 
stores picketed with “ friends” signs was used not 
only by customers but also by deliverymen and the 
store’s own employees, and at most stores this was the 
only entrance (R. 45; 59, 61, 63, 66, 68, 69, 70, 72, 81, 
91, 93, 94, 104-105, 110). Placing “friends” pickets 
in front of such joint entrance, 28 inevitably meant that, 
apart from retail consumers, employees, who would 
not be too discriminating about the wording on the 
signs (see n. 29, infra and R. 96, 116, 127, 146), would 
see the picket line and be required to pass it in order 
to enter the store. Accordingly, to qualify for the 
right to engage in consumer picketing at such en¬ 
trances, it is only fair to require that, even more so 
than at an entrance used only by the public, the union 
and the pickets make every reasonable effort to in¬ 
sulate employees from the impact of the picketing, 
and make no departures from a straight consumer 
appeal. 

But the pickets, instead of attempting to insulate 
employees from the ‘‘Triends picketing” did just the 
opposite. Despite the remarks of Business Agent 
Caton of respondent Local 67 concerning the consumer 
appeal nature of the “friends” signs, made when they 
were first distributed on February 14, 1953, and re¬ 
peated a few days later at a meeting of the Local’s 

28 The Board found, and it is undisputed, that at “every store 
covered by the testimony, where the ‘Friends’ signs were em¬ 
ployed they were carried past an entrance used in common by 
store employees, employees of suppliers and the public at large” 
(R. 27). 
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members (R. 27; 167-169, 173), 29 the pickets operated 
the “friends” line as though its target was more than 
retail consumers. Thus, Wonder Bread driver Zahra, 
seeing “friends” pickets at the Argonne Market, 
turned away and headed across the street for Cali- 
florida Market where there was no picketing; where¬ 
upon some pickets immediately left Argonne and be¬ 
gan to patrol before Califlorida, causing Zahra to pass 
up that store too (pp. 7-8). 30 Similarly, at Bucking¬ 
ham Supermarket, “friends” pickets twice queried 
King, a driver for Royal Crown Cola and a member of 
respondent Local No. 67, as to whether he was going to 
service the store, causing him to pass up a delivery, and 
they said to Bond Bread driver Winchester, “You are 
not going to cross the line, are you?” (p. 8). 31 See 

23 Caton emphasized, inter alia , that the “friends” signs were not 
to be used to stop deliveries; that “with the sign they had to be 
cautious, because a lot of them [i. e., deliverymen] would not read 
the sign, and to tell them to go in and make their deliveries” (Tr. 
1836); and that there should be no “friends” picketing when the 
Company trucks were present and “on-strike” picketing was going 
on (R. 165-167, Tr. 1874). 

30 That Zahra was easily encouraged not to cross the line because 
he already had a grudge against the Company (Union Br. 54, 
56-57) does not save the action of the pickets from constituting 
inducement of an employee within the meaning of Section 8 (b) 
(4) (A); but for the transfer of the pickets, Zahra would have 
served Califlorida (R. 148). 

31 The fact that these inquiries, which under the circumstances 
impliedly sought a negative response, only achieved such result in 
the case of King’s first delivery does not preclude the conclusion 
that they nonetheless amounted to inducement and encouragement 
of employees. The words “induce and encourage” in Section 8(b) 
(4) (A) “are broad enough to include in them every form of in¬ 
fluence and persuasion” (Intfl Bro. of Electrical Workers v. 
N. L. R. B., 341 U. S. 694, 701-702), regardless of whether the 
influence or persuasion is actually effective (Denver Bldg, and 
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also R. 101-102. Moreover, at both Buckingham and 
Maryland Supermarkets, the “friends” pickets 
passed, not only in front of entrances used by con¬ 
sumers, but also patrolled delivery entrances (p. 7), 
which Capital Service, supra, holds amounts to an 
unequivocal appeal to employees. 32 And, contrary to 
instructions (see n. 29, supra), the “friends” signs 
were used simultaneously with the employee-aimed 
“on-strike” signs (R. 26; 90-91, 171), and frequently 
the “friends” pickets marched in large numbers (n. 
9, supra), both of which actions brought the 
“friends” picketing beyond a simple appeal to the 
public and into the realm of influencing deliverymen. 33 

Const. Trades Council (Grauman Co.), 87 N. L. R. B. 755, 759, 
enforced, 193 F. 2d 421,424 (C. A. 10)). 

32 The Union’s attempt to explain away the delivery entrance 
picketing on the ground that it occurred “only because of the close 
proximity of such delivery entrance to the main or customer en¬ 
trance” (Union Br. 50) falls flat in view of the layout at Mary¬ 
land. The store was on the corner of Pennsylvania Avenue and 
13th Street; the customer entrance faced Pennsylvania, and the 
delivery entrances were off an alley in back, which was reached 
by a sidewalk running along the 13th Street side of the store; the 
pickets, instead of confining their picketing to the Pennsylvania 
side of the store, continued around the corner and along the 13th 
Street side, which reached only the delivery entrances (R. 104— 
109). 

33 Cf. the testimony of Robert Lester, Business Agent of Local 33 
and President of Teamsters’ Joint Council No. 55 (which directed 
the strike activity along with respondent Local 67 (R. 38)), that 
he instructed that not more than two men were to picket any given 
location because large numbers of pickets “would give the employer 
and the Labor Board a correct impression that we were coercing 
people” (R. 41, n. 2; 157). See also, R. 47-48. 

Though the above-described actions of the pickets may have been 
contrary to the instructions and policy of the Union, “the action 
was within the scope of authority of the pickets” (R. 48). Under 
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In addition, despite the pickets’ instructions to tell 
deliverymen who hesitated to cross (Tr. 903, 1836), 
they let them drive away without advising that the 
line was not aimed at deliveries (R. 125). 

The unions themselves also left many loose ends. 
Thus, although President Lester of Teamsters Joint 
Council 55 instructed delegates to the Council to in¬ 
form the memberships of their respective locals that 
they should go through the “friends” picket lines, 
many of the locals were slow to disseminate this in¬ 
formation (R. 40-41). 34 As a result, drivers in fact 
passed up “friends” lines under the impression they 
were intended to stop deliveries (R. 75-76, 96-97, 
126, 132-134). 33 Furthermore, although this would 

settled principles, “the Union is therefore chargeable with respon¬ 
sibility for it” (Ibid.). See Infl Longshoremen's & 'Warehouse¬ 
men's Union (Sunset Line and Twine Co.), 79 N. L. R. B. 1487, 
1507-1515; N. L . R. B. v. Acme Mattress Co., 192 F. 2d 524, 527 
(C. A. 7). 

34 Formal dissemination of the instructions on a wide-spread 
basis did not occur until about April 14, 1953 (R. 139-141, 123), 
which was after the charges initiating the instant case (R. 19, 21) 
had been filed, and about ten days before the Regional Director 
had decided to petition for temporary injunctive relief pursuant 
to Section 10 (1) (Tr. 1872). Moreover, Lester’s discussion of the 
instructions at the March meeting of Local 33 came after the Buck¬ 
ingham charge, and that at the April meeting, after both charges 
had been filed (R. 130-137). 

35 One of these was Briggs Meat driver‘Dempsey, a member of 
Local 639, who, upon skipping his delivery, phoned his business 
agent Bell for instructions; Bell told Dempsey he could not advise 
him what to do, but to use his own discretion; Dempsey did not 
return to the skipped store that day (p. 7, supra). The Board 
properly concluded that the failure in these circumstances to in¬ 
struct Dempsey to make his delivery amounted to encouragement 
to skip it, and that this was attributable to respondent Local 67 
because, since it had “used a sister local to disseminate its instruc- 
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have been a reasonable precaution, Business Agent 
Caton of respondent Local No. 67 conceded that he 
did not voluntarily contact the employers of any of 
the deliverymen who were members of his Local, or 
the store owners, and advise that the “friends” picket¬ 
ing was not intended to stop deliveries (Tr. 1781). 

In the light of all of these circumstances, the Board 
could properly conclude that, in its entirety, 36 the 
“friends” picketing as conducted here exceeded the 
bounds of a mere consumer appeal, 37 and instead 
amounted to the type of inducement and encourage¬ 
ment of employees prohibited by Section 8 (b) (4) 
(A). 

C. The Union’s defenses are without merit 

The Union’s principal defense (Union Br. 26-37, 
49-4>l, 58-59) is that “friends” or “consumer” picket¬ 
ing, far from being an unfair labor practice, is an 

tions concerning its picketing,” Local 639 was the agent of respond¬ 
ent Local 67 (R. 31). The Baltimore Bldg. & Const. Trades 
Council case relied on by the Union (Union Br. 57-58) does not 
impair this holding. There the Trades Council, unlike the one 
here, “neither issued or formulated any instructions, directions, or 
advice ... as to whether it was permissible for [union mem¬ 
bers] to cross the picket line” (Intermediate Report, pp. 8-9); 
in this situation, the failure of a union official to give a direct 
answer to employee inquiries respecting the picket line may well be 
evaluated differently from such omission here. 

36 Cf. Milk Wagon Drivers Union v. Meadowmoor Dairies , 312 
U. S. 287, 294. 

87 It may also be noted that, before setting up a “friends” line, 
the pickets merely requested the store not to buy additional Coca- 
Cola from the Company; it was, however, permitted to sell what¬ 
ever coke it had on hand (R. 62-64, 65-66, 95, 109, 125, 129). If 
only a genuine appeal to the public not to patronize coke were 
intended, it would seem that even that portion of the product in 
inventory would be interdicted. 
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activity protected by Section 7 of the Act, and, indeed, 
the Board has so recognized in other cases. This 
argument fails to distinguish between a “straight” 
consumer appeal and conduct, which though so labeled, 
amounts to something more. Granted that certain 
types of the former may be within the scope of Sec¬ 
tion 7, 38 it does not follow that conduct really aimed at 
inducing strike action by secondary employees—and 
thus removed from Section 7 by Section 8 (b) (4) 
(A)—can elude its ban by masquerading as a con¬ 
sumer appeal. Where the “consumer appeal” is 
sought to be effected through picketing at secondary 
premises, this evaluation, for reasons already given 
(pp. 26-27), is particularly difficult, and hence will 
necessarily vary with the facts of each case. 

Thus, the different holdings in Crowley’s Milk, 
Capital Service and the instant case are attributable 
to variations in the fact pattern and not to any differ¬ 
ence in principle. Crowley’s Milk involved (see p. 
28) a single picket in front of the customer’s entrance 
with a “friends” sign, and at no time was this activity 
adulterated by “on-strike” picketing or any other 
acts of employee inducement at the secondary prem¬ 
ises. In these circumstances, as contrasted with those 
here, every action taken was consistent with a 
“straight” consumer appeal, and accordingly the 
Board properly concluded that the consumer picket¬ 
ing there did not amount to inducement of employees 
within the meaning of Section 8 (b) (4) (A). On 
the other hand, in Capital Service (see pp. 28-29), 

38 But see N. L. R. B. v. Local Union No. 1220 , 346 U. S. 464; 
Tloover Co. v. N. L. R. B., 191 F. 2d 380 (C. A. 6). 
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where, as here, a consumer picket line was used at de¬ 
livery entrances and therefrom the pickets made spe¬ 
cific oral appeals to deliverymen, the consumer appeal, 
in these respects at least, was merely a subterfuge for 
inducing employees, and consequently in that case the 
Board properly concluded that, to that extent, the 
picketing, despite the consumer legend on the signs, 
was removed from the protection of Section 7 and 
brought under the ban of Section 8 (b) (4) (A). 30 
It is true that in Capital Service, unlike here, the 
Board did not go further and find that, the remainder 
of the picketing, involving the display of a consumer 
sign in front of customer entrances, was also inter¬ 
dicted by 8 (b) (4) (A). But this question was not 
before the Board in that case (see n. 26, supra), and 
even if it were, the substantial differences between 
the conduct of the picketing there and here might 
well have warranted the conclusion that, unlike here, 
the instances of action inconsistent with consumer 
legend on the signs were not so pervasive as to taint 
the picketing as a whole and thereby no longer make 

39 The approach of the Board to the analogous problem of or¬ 
ganizational picketing at a common project presented in Baltimore 
Bldg. & Const. Trades Council , relied on by the Union (Union 
Br. 60-61), is consistent with the foregoing analysis. For its de¬ 
cision in that case, finding no 8 (b) (4) (A) violation, rested, 
inter alia , on the circumstances, absent with respect to the “friends” 
picketing here, that: “The conduct of the pickets was consistent 
with the legends on the signs they carried . . . there is no evidence 
that Respondents were engaging in secondary picketing under the 
guise of conducting an organizational campaign. There is also 
lacking any substantial evidence that away from the picket line 
the Respondents instructed or attempted to persuade the unionized 
employees of secondary employers to respect the picket line” 
(Union Br. 61). 
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possible a *'‘straight” consumer appeal at the customer 
entrances. For, inter alia, in Capital Services, unlike 
here, the consumer picketing was not enmeshed with 
l ' 1 on-strike” picketing, the number of pickets was 
always nominal, and there was no indication that the 
customer entrance was the only one available to the 
store’s employees and suppliers. 

In sum, consumer picketing at secondary premises 
which is a “straight” consumer appeal may be a 
protected activity under Section 7. 42 However, the 
picketing may be so conducted as to become an in¬ 
strument for the inducement of secondary strike 
action, in which case, as here, it loses its character as 
a “straight” consumer appeal and falls within the 
scope and ban of Section 8 (b) (4) (A). 43 None of 
the factors enumerated by the Union (Union Br. 
51-52)—i. e., the “friends” legends on the picket sign, 
the location of these pickets at entrances used by the 
public, and the fact that Union may intend thereby to 
induce only the public and not neutral employees— 
can be decisive in making this determination. For 
example, assume that pickets, with signs addressed 
to the public and placed in front of an entrance 
through which customers pass, were to shake their 
heads “no” at deliverymen as they started to enter 
the store; this would clearly constitute inducement 

42 Cf., however, the holding of the Ninth Circuit in Capital 
Service (n. 26) that such picketing is within the ban of Section 8 
(b) (4) (A). 

43 Under these circumstances, it follows, moreover, that the First 
Amendment would not, as the Union contends (Union Br. 61-63), 
immunize the activity against governmental regulation. See 
Inti Bro. of Electrical Workers v. N. L. R. B ., 341 U. S. 694,705. 
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and encouragement of the deliverymen, irrespective 
of the legend on the signs, the location of the pickets 
or the Union’s intention. 44 Rather, the entire conduct 
of the picketing must be evaluated; a judgment made 
whether every reasonable step has been taken to con¬ 
fine the impact of the picketing to consumers, or 
whether the picketing has in fact been used as a 
vehicle for directly reaching neutral employees; and, 
if the latter, the extent to which these aberrations 
may have tainted the picketing in its entirety. The 
Board made such evaluation here, and, on the basis 
of all of the factors previously enumerated (pp. 
30-35), 45 it was justified in concluding that the impact 
of the “friends” picketing had not been so confined, 
and that, in its entirety, it amounted to the type of 
inducement and encouragement of employees inter¬ 
dicted by Section 8 (b) (4) (A). 

44 Moreover, as in deciding whether an employee has been re¬ 
strained or coerced, the question of whether conduct amounts to 
inducement or encouragement depends, not on the actor’s subjec¬ 
tive intent, but rather on the reasonable tendency of the conduct. 
Cf. Progressive Mine Workers v. N. L. R. B ., 187 F. 2d 298, 301 
(C. A. 7); Inf l Longshoremen's and Warehousemen's Union 
(,Sunset Line and Twine Co.), 79 N. L. K. B. 1487,1505. 

40 Contrary to the Union’s assumption (Union Br. 51-52, 55), 
the Board’s decision does not rest on the principle that the mere 
presence of a “friends” picket at a joint, customer-employee en¬ 
trance necessarily constitutes inducement and encouragement 
within the meaning of Section 8 (b) (4) (A). As shown, the( 
“friends” picketing here amounted to such inducement not by 
reason of that factor alone, but because of all the circumstances 
respecting the background and conduct of the picketing. More¬ 
over, there is no basis whatever for the Union’s further assump¬ 
tion (Union Br. 52) that the Board’s decision would preclude the 
Union from handing out handbills at the stores (see p. 26, supra). 



40 


The validity of this conclusion is not altered by the 
Union’s contention (Union Br. 53-55) that, during 
the course of the “friends” picketing, relatively few 
deliveries were actually skipped. As shown previ¬ 
ously (n. 31 and n. 44, supra), the ban of Section 8 (b) 
(4) (A) does not depend upon the effectiveness of the 
inducement and encouragement; so long as the con¬ 
duct could reasonably be calculated to have such 
effect, as was true of the “friends” picketing here, 
it would constitute inducement or encouragement en¬ 
compassed by Section 8 (b) (4) (A). Nor, in the 
circumstances of this case, is there any room for the 
Union’s related contention (Union Br. 52, 55) that, 
to the extent a driver skipped his deliveries, “he did 
so of his own volition * * * because he saw pickets 
walking,” and not because of anything the pickets 
said or did. The facts previously detailed show that, 
as conducted, the “friends” picketing here was much 
more than a mere consumer appeal indifferent to the 
responses of neutral employees, but instead was de¬ 
liberately utilized to influence the action of such em¬ 
ployees. In this situation, it can hardly be said that 
the deliverymen’s responses were attributable to noth¬ 
ing more than traditional respect for a picket line.* 6 

40 There remains for comment the Union’s contention (Union 
Br. 63-67) that the Board erred in denying its request for clari¬ 
fication of the Board’s decision and order. An examination of the 
questions propounded (R. 54-56) reveals that some raise issues 
which are clearly answered by the decision or are patently insub¬ 
stantial (e. g., (d), (e) (f)), and others seek advisory opinions on 
hypothetical situations unrelated to the facts of this case as it 
existed at the time of Board decision (e. g., (h)). In these cir¬ 
cumstances, we submit that the Board’s denial of the Union’s re- 
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III 

The Board properly concluded that the Union did not violate 
Section 8 (b) (1) (A) of the Act by picketing in large num¬ 
bers at some of the retail stores, nor by the remarks of the 
pickets to Leon Jackson at Ryland’s Delicatessen 

As noted (n. 9, supra), on several occasions the 
picketing at the retail stores occurred in large num¬ 
bers. However, the picketing was at all times peace¬ 
ful, and the record as a whole warrants the conclusion 
that the large numbers neither physically blocked 
ingress or egress to the outlet, nor had such tendency. 
Thus, there is no indication (cf. Company Br., p. 
9-10) that the size of the picket line prevented any 
of the store’s employees or supervisory personnel 
from going to work, or that it interfered with the 
flow of customers into the store. In these circum¬ 
stances, the large number of pickets, although relevant 
for other purposes (see p. 33, supra), cannot be said 
to have restrained and coerced employees in the exer¬ 
cise of their Section 7 rights. Since Section 8 (b) 
(1) (A) prohibits so-called mass picketing only when 
it would tend to have such effect, 40 the Board prop¬ 
erly concluded that the large number of pickets at 
the retail stores did not make the picketing violative 
of that section. 41 

quest for clarification was entirely reasonable. Cf. Greenebaum 
Tanning Co. v. N. L. R. B., 129 F. 2d 487, 488 (C. A. 7). 

*° See United Electrical Workers (Cory Corp.), 84 N. L. R. B. 
972, 976-977: United Electrical Workers (Ryan Construction 
Corp .), 85 N. L. R. B. 417,418; Marine Cooks <& Stewards ( Irwin - 
Lyons Lumber Co.) , 87 N. L. R. B. 54,81; cf. N. L. R. B. v. Thayer 
Co., 213 F. 2d 748,751,755-756 (C. A. 1). 

41 The Company’s contentions respecting the mass picketing at 
its plant (Company Br., 7-8, 20) would be governed by the same 
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Similarly correct is the Board’s conclusion that 
there was no violation of Section 8 (b) (1) (A) in the 
pickets’ remarks to employee Jackson at Ryland’s 
Delicatessen (R. 31; 101). Thus, on seeing the pickets 
in front of the store, Jackson asked them what he 
“would have to do to get rid of them, and they said 
stop buying Cokes”; he then talked to his boss, Ry- 
land, by phone and was advised to discontinue coke 
purchases, which decision Jackson reported to the 
pickets; the pickets thereupon stopped picketing, stat¬ 
ing to Jackson: “If I didn’t buy any more Cokes they 
would stop picketing, and if I did buy them, they 
would make it rough on me” (R. 101). On these 
facts, it is apparent that in this last colloquy with the 
pickets Jackson was acting as an agent of manage¬ 
ment, conveying a management decision to stop fur¬ 
ther purchases of coke (see Act, Section 2 (2)). 
Moreover, the picketing had been the only indication 
of “roughness” up to that point, and, in the last 
colloquy, the pickets had specifically cited the stop¬ 
page of the picketing as an alternative to making “it 
rough.” Accordingly, contrary to the Company’s con¬ 
tention (Company Br., 27-31), it is reasonable to 
expect that Jackson regarded the reference to “rough¬ 
ness” as threatening, not personal violence to him as 
an employee, but merely economic detriment through 
a resumption of the picketing to his employer, whose 
interest he was then serving. Since 8 (b) (1) (A) 
only proscribes restraint or coercion of employee 

principle. However, for reasons discussed at pp. 43-49, infra , we 
do not believe that the issue of the plant picketing was properly 
before the Board. 
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rights, it follows that this incident did not come 
within the scope of that provision. 

IV 

The Board properly concluded that the issue of whether the 
picketing in other respects violated Section 8 (b) (1) (A) 
was not before it 

The original complaint in this case did not allege 
any violation of Section 8 (b) (1) (A) of the Act. 
When, during the hearing, the General Counsel’s 
representative moved to 'amend the complaint, he spe¬ 
cifically limited the scope of his amendment to an alle¬ 
gation that Section 8 (b) (1) (A) was violated by 
i 1 mass picketing” at certain retail outlets and a threat 
made to an employee at one of the outlets. Counsel 
for the Company, one of the charging parties, there¬ 
upon contended that the “friends” picketing, irre¬ 
spective of the numbers, should also be found to 
constitute a violation of that section on the theory 
enunciated by the Ninth Circuit in the Capital Service 
case (see n. 26, supra ); viz, that the picketing re¬ 
strained and coerced the Company’s own employees 
by causing them to fear that the loss of business 
suffered by the Company would cause it to terminate 
their jobs. The General Counsel’s representative 
categorically refused to join in this contention, it was 
not further pressed or developed at the hearing, and 
the Trial Examiner held it to be outside of this case. 
Company Counsel, however, reasserted the issue in his 
brief to the Board. 47 (Pp. 8-9, supra.) We shall 

47 In such brief, Company counsel sought to extend the 8 (b) (1) 
(A) issue still further by contending for the first time (cf. R. 38) 
that the picketing at the plant was mass picketing which violated 
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show that the Board, affirming the Trial Examiner, 
properly concluded that the issue thus sought to be 
raised by the Company was not properly before it. 

A. The Act precludes the Board from enlarging the scope of the complaint 

issued by the General Counsel 

Prior to the 1947 amendments to the Act the 
authority to issue unfair labor practice complaints 
was vested in the Board. This authority, in keeping 
with the administrative approach to regulatory legis¬ 
lation in which the Act was conceived, was made 
wholly discretionary. Thus* Section 10 (a) of the 
Act, provided that “the Board is empowered * * * 
to prevent any person from engaging in any unfair 
labor practice/’ and Section 10 (b), implementing this 
authority, similarly provided that upon a charge 
“the Board * * * shall have power’’ to initiate for¬ 
mal unfair labor practice proceedings. As the Su¬ 
preme Court has explained, under these sections, 
which were not changed in any manner here relevant 
by the 1947 amendments, the Board was “not required 
by the statute to move on every charge; it [was] 
merely enabled to do so.” N. L. R. B. v. Indiana 
& Michigan Electric Co., 318 IT. S. 9, 18-19. See 
also N. L. R. B. v. National Broadcasting Co., Inc., 
150 E. 2d 895, 899 (C. A. 2); Jacobsen v. N. L. R. B., 
120 F. 2d 96, 100 (C. A. 3). Accordingly, following 
its investigation of charges filed with it, the Board 
could properly decide not to issue a complaint, for 

that Section (Company Br. 5). The Board’s reasoning (here¬ 
after discussed) which ruled out the Company’s contention re¬ 
specting the secondary picketing would also preclude considera¬ 
tion of the plant picketing. 
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example, because the allegations of the charge were 
found to be unsupported (cf. Hourihan v. N. L. R. B., 
201 F. 2d 187 (C. A. D. C.), certiorari denied, 345 
TJ. S. 930; Herzog v. Parsons, 181 F. 2d 781, 784-785, 
787 (C. A. D. C.), certiorari denied (340 U. S. 810)); 
because the dispute had been settled satisfactorily to 
the Board (see Wallace Corporation v. N. L. R. B., 
323 IT. S. 248, 253; cf. N. L. R. B. v. Pool Mfg. Co., 
339 U. S. 577) (C. A. 6)); because the matter had 
become stale (N. L. R. B. v. Phillips Gas & Oil Co., 
141 F. 2d 304, 306 (C. A. 3)); because of improper 
conduct of the charging party ( N. L. R. B. v. Indiana 
& Michigan Electric Co., 318 U. S. 9, 18-19; N. L. 
R. B. v. Fulton Bag <& Cotton Mills, 180 F. 2d 68, 
71 (C. A. 10)); or for any other reason which the 
Board considered controlling in the effectuation of 
the purposes of the Act. Similarly, even though the 
Board might decide to issue a complaint, it was 
“within the discretion of the Board what and how 
many matters touching the same employer [should] 
be included.” N. L. R. B. v. Tex-0-Kan Flour Mills, 
122 F. 2d 433, 437 (C. A. 5). By thus centralizing 
the authority to determine the scope of an unfair 
labor practice case, Congress sought to achieve its 
purpose of an administration of the Act by “a public 
agency acting in the public interest, not [by] any 
private person or group, not [by] any employee or 
group of employees. * * *” Amalgamated Utilities v. 
Consolidated Edison, 309 U. S. 261, 265. 

The 1947 amendments to the Act made a funda¬ 
mental alteration in the aforementioned scheme which 
is of critical importance in this case. By Section 
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3 (d) of the amended Act, the discretionary authority 
of the Board to investigate charges, issue complaints 
and prosecute cases was transferred from the Board 
to the Office of the General Counsel. That office was 
made wholly independent of the Board, it being “the 
well-understood purpose of Congress * * * to effectu¬ 
ate a separation of the prosecuting and adjudicating 
functions within the Board.” Haleston Drug Stores 
v. N. L. E. B., 187 F. 2d 418, 421 (C. A. 9), certiorari 
denied, 342 U. S. 815. This purpose was made ex¬ 
plicit by the House and Senate conference agreement 
on the amendments, wherein the conferees stated that 
it was “ contemplate [d] that these duties [of investi¬ 
gating charges, issuing complaints and prosecuting 
cases] will be performed under the exclusive and 
independent direction of the General Counsel of the 
Board. * # * ” H. Conf. Rep. 510, 80th Cong., 1st 
sess., p. 53, and see p. 37, in 1 Leg. Hist. 557, 541. 
[Emphasis added.] See also 93 Cong. Rec. 6383, 6442, 
6859. 

The transfer to the General Counsel of power to 
decide whether a complaint should issue and, if so, 
the scope* of the matters to be alleged in the complaint 
has in no way affected the discretionary nature of 
that power. As before the amendments, Section 10 
(a) and (b) still make the power to issue complaints 
permissive, not mandatory {supra, p. 44). As the 
Court of Appeals for the Ninth Circuit has stated, 
“Despite the [amended] Act’s broad coverage, au¬ 
thority obviously resides in the general counsel to 
refrain from issuing a complaint even though legal 
jurisdiction exists.” Haleston Drug Stores case, 187 
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F. 2d at 422" Thus, the unambiguous objective in 
enacting Section 3 (d) was to remove all power with 
respect to investigations and the issuance and prose¬ 
cution of complaints in unfair labor practice cases 
from the Board, and to vest the same discretionary- 
power in the newly created office of the General 
Counsel. 

It is this important Congressional objective which 
the Company seeks to defeat by its contention. For 
it would have the Board make a ruling on an alleged 
unfair labor practice as to which the General Counsel 
has issued no complaint, but rather has, in the exercise 
of his discretionary authority, expressly eliminated 
from the issues which he wished to be presented to the 
Board for decision. A clearer negation of the General 
Counsel’s exclusive authority to determine “what and 
how many matters * * * shall be included [in the 
complaint]” can scarcely be imagined. N. L. R. B. 
v. Tex-O-Kan Flour Mills, 122 F. 2d 433, 437 
(C. A. 5). 49 

48 See also, Hourihan v. N. L. R. B ., 201 F. 2d 187 (C. A. D. C.), 
certiorari denied, 345 U. S. 930; General Drivers v. N. L. R. B., 
179 F. 2d 492 (C. A. 10); Lincourt v. N. L. R. B ., 170 F. 2d 306 
(C. A. 1); cf. Manhattan Construction Co. v. N. L. R. B ., 198 F. 
2d 320 (C. A. 10); Davis Administrative Law (West Pub. Co., 
1952), p. 162. 

49 Even apart from the special factors which prohibit the Board 
from enlarging the scope of the complaint in unfair labor practices 
cases, it seems clear that the Company, as the charging party and 
not plaintiff or defendant, would lack the necessary standing to 
procure rulings from the Board on issues raised neither by plaintiff 
nor defendant. For the status of the charging party is analogous 
to that of intervenor, and it is settled law that “Issues tendered by 
'or arising out of plaintiff’s bill may not by the intervenor be so 
enlarged. It is limited to the field of litigation open to the original 
parties.” Chandler Co. v. Brandjen, Inc., 296 U. S. 53, 58. See 
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B. Board consideration of the issue sought to be raised by the Company 
would have been prejudicial to respondent Union 

Moreover, contrary to the Company's assumption 
(Company Br. 38, 35-36), Board consideration and 
decision of the issue which it sought to interject would 
have prejudiced the respondent Union. Although the 
General Counsel's representative added an 8 (b) (1) 
(A) allegation to the complaint, his specific limitation 
thereof and rejection of the Company's proposal rea¬ 
sonably led Union counsel to believe that he would not 
be expected to meet the Company's broad contention 
(cf. R. 160). Accordingly, it is probable that he 
failed to marshal and introduce evidence otherwise 
available which could have rebutted the charge that 
the secondary picketing had a coercive effect on the 
Company's own employees. 50 

In these circumstances, 51 had the Board neverthe¬ 
less proceeded to decide the 8 (b) (1) (A) issue 

also Powell v. TJrated States , 300 U. S. 276,290; Columbia Gas Co t 
v. American Fuel Co ., 322 U. S. 379, 383; Board of Drainage v. 
Lafayette Southside Bank , 27 F. 2d 286, 296 (C. A. 4). 

60 The facts already in the record as to the “friends” picketing, 
although showing how it was conducted, concentrate on its impact 
on secondary employees and make no attempt to develop what 
impact, if any, it might have had on the Company’s employees. 
There is at least one significant difference between the primary 
employees here and those in Capital Service: here the employees 
belonged to the Union and were on strike at the time of the 
“friends” picketing, whereas in Capital Service the primary em¬ 
ployees were at work for the Company and were not union mem¬ 
bers ; it is conceivable that the prospect of a shutdown would tend 
to affect employees already on strike differently than those cur¬ 
rently at work. 

61 The cases cited by the Company (Company Br. 36-37) are 
distinguishable in that there, unlike here, the respondent, despite 
the omission in the complaint, was nevertheless in other ways 
apprised that the issue was in the case. Thus, in the American 
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.raised by the Company, it could well have deprived 
the Union of its right to a fair hearing. See Morgan 
v. U. S., 304 U. S. 1,18; N. L. R. B. v. Kanmak Mills, 
Inc., 200 F. 2d 542, 545 (C. A. 3); N. L. R. B. v. 
American Potash <Sc Chemical Corp., 98 F. 2d 488, 
491 (C. A. 9), certiorari denied, 306 U. S. 643. Ac¬ 
cordingly, for this additional reason the Board 
properly concluded that it lacked power to rule on 
the issue sought to be raised by the Company. 82 See 
Bakery Driver Local 276 (Capital Service , Inc.), 
denial of motion to modify decision, 106 N. L. R. B. 
No. 27, 32 L. R. R. M. 1409. 

Newspaper Publishers case, 193 F. 2d 782, 799 (C. A. 7), affirmed 
on other points, 345 U. S. 100, the Court specifically noted that 
the complaint, although it had erroneously concluded that this was 
in violation of 8 (b) (1) (A) instead of 8 (b) (2), had alleged 
that ITU had refused to bargain. Moreover: “There was an 
abundance of evidence here to support a finding that the ITU 
and its agents did fail to bargain in good faith and the record 
clearly indicates that the ITU recognized this as one of the charges 
against it.” 

82 If, however, this Court should conclude, contrary to the fore¬ 
going, that this issue was validly before the Board, the merits 
thereof, as the Company recognizes (Company Br. 39), should not 
be decided by the Court at this time, but should be remanded to the 
Board for initial determination. 



CONCLUSION 


Accordingly, it is respectfully submitted that a 
decree should be entered denying the Union and the 
Company petitions for review, and enforcing the 
Board’s order in full. 

George J. Bott, 

General Counsel , 

David P. Findling, 

Associate General Counsel, 
Norton J. Come, 

James C. Hise, 

Attorneys, 

National Labor Relations Board. 


October 1954. 
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APPENDIX 


The relevant provisions of the National Labor Re¬ 
lations Act, as amended (61 Stat. 136, 29 U. S. C., 

Sec. 151 et seq .) are as follows: 

***** 

Sec. 7. Employees shall have the right to self-organ- 
ization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their 
own choosing, and to engage in other concerted activi¬ 
ties for the purpose of collective bargaining or other 
mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities 
except to the extent that such right may be affected 
by an agreement requiring membership in a labor 
organization as a condition of employment as author¬ 
ized in section 8 (a) (3). 

***** 

Sec. 8. * * * 

(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

(1) to restrain or coerce (A) employees in 
the exercise of the rights guaranteed in section 
7: Provided, That this paragraph shall not im¬ 
pair the right of a labor organization to 
prescribe its own rules with respect to the 
acquisition or retention of membership therein; 
or (B) an employer in the selection of his rep¬ 
resentatives for the purposes of collective bar¬ 
gaining or the adjustment of grievances; 
.*•*** 

(4) to engage in, or to induce or encourage 
the employees of any employer to engage in, 
a strike or a concerted refusal in the course of 

( 51 ) 
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their employment to use, manufacture, process, 
transport, or otherwise handle or work on any 
goods, articles, materials, or commodities or 
to perform any services, where an object there¬ 
of is: (A) forcing or requiring any employer 
or self-employed person to join any labor or 
employer organization or any employer or other 
person to cease using, selling, handling, trans¬ 
porting, or otherwise dealing in the products 
of any other producer, processor, or manufac¬ 
turer, or to cease doing business with any other 
person; 

***** 
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BRIEF FOR PETITIONER IN NO. 12,115 


JURISDICTIONAL STATEMENT 

This is a petition for review to set aside the order of the 
National Labor Relations Board. This Court has jurisdic¬ 
tion under Section 10(f), 61 Stat. 136, 29 U.S.C. Sec. 141, 
et seq., National Labor Relations Act, as amended (here¬ 
inafter referred to as the “Act”). 
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STATEMENT OF THE CASE 

On or about January 27, 1953, the petitioner called a 
strike for recognition against the Washington Coca Cola 
Bottling Works. About 44 of the Company's approxi¬ 
mately 54 driver-salesmen stopped working and began 
picketing the plant at 400 Seventh Street, S.W., Washington, 
D.C. One week later most of the pickets were divided 
into crews of from 4 to 6 men and the petitioner instructed 
them to follow Coca Cola trucks on their routes and to 
picket the trucks at each stop. Pursuant to these instruc¬ 
tions picketing crews stopped at retail stores where the 
Company's trucks stopped to serve a customer. When the 
truck driver entered the store one of the strikers followed 
him in and asked the person in charge not to buy Coca Cola. 
In some instances while this was taking place other members 
of the picketing crew picketed near the Coca Cola truck, 
which in the early stages of the strike was generally parked 
immediately in front of the store being served. The signs 
used by the pickets, hereinafter called the “On Strike" 
sign, read: 

ON STRIKE 
COCA COLA 

International Brotherhood of 
Teamsters, Chauffeurs, 

Warehousemen 
and Helpers 
Local Union No. 67 
AFL 1 

COCA COLA 
ON STRIKE 
Local 67 

Brewery & Beverage 
Drivers Union 
Approved by 

Teamsters Joint Council 55 
APL 


l During the course of the strike these signs were either supplemented or 
supplanted by ones reading: 
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If the strikers’ appeal to the customer was successful, 
there was no further picketing of the truck. If it was 
unsuccessful, the picketing continued until the delivery 
was completed. 

After this procedure had been followed for some days, 
the truck drivers began parking their trucks away from 
the stores around corners or in alleys. Thereupon, the 
strikers, pursuant to instructions from petitioner’s Busi¬ 
ness Agent Caton, continued picketing the trucks, but also 
had one man with an “On Strike” sign follow the driver 
from the truck to the store and back while the driver 
was taking orders, making deliveries, and removing cases 
of empty bottles. While the driver was in the store the 
picket who had followed him patrolled the front of the 
store displaying an “ On Strike ’ ’ sign. This type of picket¬ 
ing continued until about April 10, 1953, when all “On 
Strike” picketing away from the immediate vicinity of the 
Coca Cola plant was discontinued. 

On or about February 15, 1953 the strikers began picket¬ 
ing the retail stores which continued to handle Coca Cola 
with signs which read: 

FRIENDS 

When you go into this store please do not ask for 

COCA COLA 

It is not delivered by members of Brewery and Beverage 
Workers Union No. 67, thus tending to decrease 
the earning opportunities of its members. 

If you desire a Cola drink, please 
select some other brand. THANKS. 

Brewery & Beverage 
Drivers Union Local 67 
AFL 

The “Friends” picketing was generally done when no 
Coca Cola truck was in the vicinity of the store being 
picketed although in some instances while Coca Cola was 
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being delivered the store receiving the delivery was picketed 
with both types of signs. 

Before using the 1 ‘Friends” sign the pickets asked the 
person in charge of each store to stop buying Coca Cola. 
If the appeal was unsuccessful, pickets in varying numbers 
picketed the sidewalk in front of the store for the entire 
length of the store front. At every store covered by the 
testimony, where the “Friends” signs were employed they 
were carried past the main entrance, used in common by 
store employees, employees of suppliers and the public at 
large. 


The premises and operation involved 

The issues require some understanding of Coca Cola’s 
operations and the duties of its driver-salesmen. 

Coca Cola is engaged in the manufacture, bottling and 
distribution of its product, a well-known soft drink com¬ 
monly referred to as “Coke,” at its place of business at 
400 Seventh St., S. W., Washington, D. C. At that loca¬ 
tion, called the plant, it maintains two large buildings, with 
extensive frontage on both 7th Street and D Street, at 
which it manufactures, bottles, and stores “coke”, houses 
its clerical and managerial staff, and garages its trucks 
used in the distribution of its product. Coke is sold by the 
Company to various retail grocery and other establish¬ 
ments, called outlets, scattered throughout the Washington 
area, who in turn sell to the consumer. 

The sales to the outlets are made by uniformed Coca 
Cola employees, about 54 in number, known as driver-sales¬ 
men, who have regularly assigned routes, and who call on 
and deliver goods to each outlet at periodic intervals, gen¬ 
erally several times a week. With the exception of two 
who handle syrup, the driver-salesman handle only bottled 
coke. At the outlets the bottled coke is sold by the retailer 
to the customer in case, package, or bottle, usually from 
coolers or dispensing machines. The coolers and dispensers, 
which bear the distinctive Coca Cola color and emblem, 
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are furnished by Coca Cola. The coolers are sold outright 
to the retailer and become his property; the dispensing 
machines are leased to the outlet by Coca Cola. In all there 
are some 6000 outlets, 2500 of which are equipped with dis¬ 
pensing machines. 

As his title indicates, the function of the driver-salesman 
is to deliver and to sell coke. He is charged with the respon¬ 
sibility of developing sales on his route, securing new out¬ 
lets, selling (for which he receives a commission) or leas¬ 
ing coolers, and seeing to it that the product is displayed 
in an attractive manner in the outlets. To this end sales 
meetings are held at the plant once or twice a week, some¬ 
times in the evenings, in which promotional programs are 
discussed and developed. The driver-salesman has a sales 
quota—usually 10 percent above his sales of the previous 
year. 

The bulk of the driver-salesman’s work is performed on 
the route. His day may be summarized as follows: In the 
morning he reports for work at the plant about 7:25 a.m., 
and dons his uniform, consisting of a cap and jacket bearing 
the Coca Cola emblem, at a locker assigned to him. He 
then checks at the office for special orders, boards his 
loaded truck, and goes out on the route; leaving the plant 
about 7:30. During the day he will return to the plant 
once, or in the summer twice, to reload with the assistance 
of a helper. Sometimes he will be assisted on the route by 
a helper. Reloading the truck requires about 20 minutes. 
Except for returns for re-loading, the driver-salesman will 
remain on the route until about 5 p.m., though in the 
summer it may be as late as 7 or 7:30 p.m. At the end of 
the day he returns to the plant, reloads his truck for the 
next day, turns in his collections and a written report, 
doffs his uniform, then usually leaves for the day; though 
he may return in the evening for sales meetings. 

At the outlet the driver-salesman ascertains the retail¬ 
er’s needs and services the establishment. This service 
consists of replenishing and rotating the stock, filling the 


cooler, removing empties, cleaning and waxing the machines, 
and checking the advertising. In a small outlet these 
activities require about ten minutes time; in a large estab¬ 
lishment they may take up to an hour. 

As a part of his general duties, the driver-salesman is 
also required to report to the plant any new or lost outlets, 
and to report any unusual competitive activities on his 
route. 

The dispute 

On or about January 27, 1953, Local 67 called a strike 
for recognition, still current at the time of hearing, against 
Coca Cola; as a consequence of which some 44 of the 
driver-salesmen ceased working. During the course of the 
strike the plant was picketed by striking employees. In 
addition, some of the strikers also followed and picketed 
Coca Cola trucks which continued to make deliveries to the 
outlets; and, later, also picketed before outlets with so- 
called “consumer’ 7 or “friends” picket signs. On May 
11, 1953, however, an injunction was issued by the District 
of Columbia District Court, at the instance of the General 
Counsel, the effect of which was to prohibit the picketing 
away from the plant. Since that date picketing has con¬ 
tinued at, but has been confined to, the plant. 

The issue here is the legality of the picketing at or near 
the outlets. There is no contention that the picketing at 
the plant was unlawful. Responsibility of the Union for 
the picketing is not disputed. The strike was called by 
Local 67 and approved by the Teamsters’ Joint Council 
No. 55; both of which directed the strike activity. The 
Joint Council is composed of delegates from each of the 
Teamster Locals in the Washington area: Local 67 (Bev¬ 
erage Drivers); Local 33 (Milk and Dairy); Local 730 
(Warehouse Employees); Local 922 (Oil); and Local 639 
(building trades, over-the-road, concrete, and miscellane¬ 
ous drivers). 
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STATEMENT OF POINTS 

L I 

The National Labor Relations Board erred in ruling that 
petitioner violated Section 8(b) (4) (A) of the Act by follow¬ 
ing the trucks to retail store outlets which sell Coca Cola 
and there picketed the said trucks with “On Strike” signs 
while the drivers were taking orders, making deliveries and 
removing empty cases, since the situs of the petitioner’s 
activity was primary and therefore lawful. 

The activity of the petitioner was likewise primary 
picketing when they followed with “On Strike” signs the 
driver of a truck, purposely parked considerable distance 
from the outlet, while he transported Coca Cola in a 
“dolly” to the outlet and back, and remained in front 
of such outlet while the driver was therein carrying on 
his work tasks as a driver. 

n. 

The Board erred in ruling that petitioner violated Section 
8(b) (4) (A) of the Act by patrolling with “Friends” signs 
in front of retail stores where Coca Cola was sold, since 
the picketing of the petitioner vras to advise the public of 
the dispute with the Coca Cola Company, and, therefore, 
lawful, because consumer picketing is not prohibited by 
Section 8(b)(4)(A). 

in. 

It was an arbitrary abuse of Board discretion to refuse 
to rule on petitioner’s request for clarification of the 
Board order. 


SUMMARY OF ARGUMENT 

I. 

The Board in its interpretation of Section 8(b)(4)(A), 
as it applies to the instant case has not only taken an 
inconsistent position with the legislative history of the 
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Act, but its ruling is inconsistent with its prior decisions. 

The history of Board decisions under 8(b) (4) (A) clearly 
demonstrates that the Board is groping in the dark without 
any fixed standard for guidance in distinguishing primary 
form secondary picketing and consequently announces a 
new approach with each new case. This Board dilemma 
may well be the fault of the language of 8(b)(4)(A) but 
this does not excuse the Board’s current practice of new 
approaches and new criteria with the advent of every new 
case. Such a procedure leaves the union as it did in the 
instant case hopelessly confused. The petitioner here 
rigidly adhered to that activity declared to be legal by 
the Board in both the Service Trades and Schultz Refrig¬ 
eration cases only to subsequently learn that once again the 
Board departed from a previously defined policy. 

In an article “Primary Strikes and Secondary Boycotts” 
written by Sidney Sherman, legal assistant NLRB, and 
appearing in Labor Law Journal p. 241 Apr. ’54 published 
by Commerce Clearing House, the author reviews the 
history of 8(b)(4)(A) from its legislative inception to the 
present and points out that the ultimate position of the 
Board with regard to primary picketing is in doubt. This 
is truly evident from the decision of the Board in the 
instant case as it has again refused to follow criteria set 
forth in prior decisions. 

If the fault rests with the language of 8(b)(4)(A) suc¬ 
cessive contrariety of decisions is not the solution but 
rather the promulgation of a clear cut doctrine within the 
framework of 8(b)(4)(A) supported by the legislative 
history. 

Notwithstanding the Board’s decision that petitioner 
violated 8(b) (4) (A) it did not state how or in what manner, 
and even refused to clarify upon petitioner’s request, the 
rights and liabilities of the petitioner under the decision. 

For the purpose of assisting the Court in its determina¬ 
tion of the issues presented, it is believed to be prudent 
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to set forth an historical analysis of so much of Section 
8(b)(4)(A) as applies to the instant case. 

This section, in its applicable part, makes it an unfair 
labor practice for a Union or its agents; 

i 

‘ ‘ to engage in, or to induce or encourage the employees 
of any employer to engage in, a strike or a concerted 
refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle 
or work on, any goods, articles, materials, or com¬ 
modities or to perform any services, where an object 
thereof is: 

“ (A) forcing or requiring * * * any employer or other 
person to cease using or selling, handling, transport¬ 
ing, or otherwise dealing in the products of any other 
producer, processor, or manufacturer, or to cease doing 
business with any person * * *” 

The history began with a Presidential message to the 
Eightieth Congress, which, among other things, urged the 
enactment of legislation outlawing “ unjustifiable ” second¬ 
ary boycotts, particularly those called in furtherance of 
jurisdictional disputes. This proposal was presumably 
prompted by concern for the plight of the innocent by¬ 
stander who is caught in the crossfire of a jurisdictional 
dispute between two unions and another employer. 

In response to this suggestion, the drafters of the Senate 
bill wrote a provision which contained all the language of 
8(b)(4)(A) as finally enacted, except that instead of the 
present requirement that the unions action have as “an 
object” the disruption of business relations between two 
employers or persons, the original bill required that such 
disruption be “the purpose” of the union’s action. It 
appears that much of the disparity between the legislative 
history of 8(b)(4)(A) and its language is traceable to this 
shift from “the” to “an,” which was not made until the 
bill reached conference. 

i 

The presence of “the purpose” in the original bill seems 
to have persuaded its proponents that the bill did not 
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outlaw strikes against, or picketing of, an employer for 
the purpose of obtaining from him better wages or working 
conditions. Obviously, the disruption of the employer’s 
dealings with others, while generally the immediate object 
of such strikes and picketing, is not their sole object. 

Whatever the reason, it is clear in any event that, in the 
Senate debates on the original bill, its proponents earnestly 
disclaimed any intent to outlaw strikes and picketing gen¬ 
erally but only such as constituted “secondary boycotts” 
against “neutrals.” Thus, Senator Taft declared that 
Section 8(b)(4)(A) of the bill condemned “resort to a 
secondary boycott to injure the business of a third person 
who is wholly unconcerned in the disagreement between the 
employer and his employees,” and that the measure would 
prevent unions, who had a quarrel with one employer, from 
inciting the employees of another to strike “when they were 
perfectly satisfied with their conditions.” At the same 
time, he hastened to assure labor that 8(b)(4)(A) was 
aimed only at this protection of neutrals against secondary 
boycotts and did not bar unions from encouraging employ¬ 
ees to strike “if their conditions are not satisfactory” 
(93 Congressional Record 4198) nor outlaw “strikes for 
higher wages and hours and better working conditions, 
which are entirely proper and which throughout this bill 
are recognized as conpletelv proper strikes.” (93 Cong. 
Rec. 3834) He added that “we recognize freedom to strike 
when the question involved is the improvement of wages, 
hours, and working conditions .... W 7 e have done nothing 
to outlaw strikes for basic wages, hours, and working condi¬ 
tions .... (93 Cong. Rec. 3835) And, in explaining the 
purpose of the new Section 8(b)(1)(A) of the act, which 
condemned as an unfair labor practice coercion of em¬ 
ployees by unions to engage in strikes or other union 
activities, Senator Taft emphatically disclaimed any intent 
to outlaw strikes per se, or to “prevent any one using the 
strike in a legitimate wav, conducting peaceful picketing, 
or employing persuasion.” (93 Cong. Rec. 4436) 
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Thus reassured, the Senate initially adopted Section 8 
(b)(4)(A) of the Senate bill without any change. How¬ 
ever, as Senator Taft later explained, (98 Cong. Rec. 6859) 
when the conferees considered this provision, it occurred to 
them that the phrase “the purpose,’’ mentioned above, 
was too restrictive and might nullify the entire provision 
if it was construed by the Board or the courts to mean “the 
sole purpose.” Secondary boycotts are generally not 
conducted for the sole purpose of interfering with business 
relations between A and B, but usually have the further, 
lawful, purpose of obtaining wage or other concessions 
from the primary employer. Accordingly, to forestall a 
devitalizing construction of 8(b)(4)(A), the conferees sub¬ 
stituted “an object” for “the purpose.” But, in avoiding 
Scylla, they foundered on Charybdis. In thus broadening 
8(b)(4)(A) to reach secondary boycotts, the conferees 
inadvertently converted it into a weapon against union 
action generally, as the court of appeals was to point out 
in the Rice Milling case. (NLRB v. International Rice 
Milling Co ., 183 F.'(2d) 21 rev’d. 341 U.S. 665) What the 
conferees evidently overlooked was that any strike or 
picket line, even though confined to the plant of the primary 
employer, has as one. of its objects, in fact, as its immedi¬ 
ate object, the curtailment of the employer’s operations and 
of his dealings with customers or suppliers. Since, in 
addition, the issuing of a strike call or establishing a picket 
line necessarily involves union inducement of employees 
to engage in a concerted refusal to perform services, it 
follows that every strike and picket line contains all the 
elements of a violation of 8(b)(4)(A), as finally enacted. 

To summarize, all the legislative history of 8(b)(4)(A) 
indicating an intent to exempt “primary action” there¬ 
from w’as addressed to a provision which in effect contained 
such an exemption but which was later, presumably through 
inadvertence, amended to cancel that exemption. As a 
result, in administering 8(b)(4)(A), the Board was faced 
with one of the most difficult choices in its career. It had 
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to choose between (1) a strict construction of that provi¬ 
sion, which would mean virtual nullification of the right to 
strike and picket, or (2) a reading of the provision, in the 
light of the foregoing legislative history, as aimed only 
at “secondary action’* against “neutrals.” If it took the 
latter view, the Board would still be faced with the task 
of drawing an intelligible line of demarcation between the 
proscribed secondary action and lawful primary action, 
as well as of determining what constituted neutrality in a 
labor dispute. 

As we have seen, however, the Board has venturesomely 
adopted the second course, viewing 8(b)(4)(A) as an inar- 
tistically drawn restraint on secondary action against 
neutrals and nothing more. As a result it has devolved 
upon the Board to determine (1) who are neutrals in a 
labor dispute, and (2) when action against such neutrals 
is primary or secondary action. The Board and court cases 
dealing with the first of these questions will be next 
considered. 

Who is a Neutral? 

In the early days of the act, the Board and the courts 
were, in effect, urged by counsel for respondent unions in 
8(b)(4)(A) cases not to consider as a “neutral” any 
person with whom the primary employer w T as engaged in 
a regular course of dealings, as in the case of a principal 
and a contractor or a manufacturer and distributor. How¬ 
ever, all of these contentions were ultimately unsuccessful. 

Thus, in an early case, a court of appeals affirmed the 
Board in holding that wholesale distributors of the products 
of a liquor manufacturer were, in fact, neutrals in a dispute 
betvreen the manufacturer and its employees and that pick¬ 
eting of the distributors therefore violated 8(b)(4)(A). 
(Schenley Distillers Corp., 178 F. (2d) 584) Similarly, 
the Board adopted a finding by a trial examiner that a 
metal plating concern to which the primary employer 
habitually subcontracted work was a neutral, and, as such, 
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protected against strike pressures by the union involved 
in the primary dispute. ( Climax Machinery Co., 86 
NLRB 1243) 

And, in a series of cases involving union pressures 
against a general contractor on a construction job in fur¬ 
therance of a primary dispute with a subcontractor on 
the same job, the Board declared the general contractor 
to be a neutral, despite the physical and legal interrelation 
between his operations and those of the primary employer. 
(Gould <£ Preisner, 82 NLRB 1028) While the courts of 
appeals divided on this issue, ( Denver Bldg. Trades v. 
NLRB. 186 F. (2d) 326) the Supreme Court finally settled 
the matter in favor of the Board’s position, saying: 

“We agree with the Board ... in its conclusion 
that the fact that the contractor and sub-contractor 
were engaged on the same construction project, and 
that the contractor had some supervision over the sub¬ 
contractor’s work, did not eliminate the status of each 
as an independent contractor or make the employees 
of one the employees of the other. The business rela¬ 
tionship between independent contractors is too 
well established in the law to be overridden without 
clear language doing so. The Board found that the 
relationship between . . . [the general contractor and 
sub-contractor] was one of ‘doing business’ an$ we 
find no adequate reason for upsetting that conclusion.” 
(Denver Bldg. <& Construction Trades, 341 U.S. 675) 

In only three cases have respondents prevailed in their 
plea for a narrow definition of “neutral.” In one of these 
cases, the Board held that a river transportation company 
was not a neutral in a dispute between a union and a lumber 
company, where both companies were under substantially 
the same ownership and control, and the transportation 
company served as a connecting link between two opera¬ 
tions of the lumber company. Under these circumstances, 
the union’s extension to the transportation company of its 
dispute with the lumber company was held not to violate 
the act. (Irwin-Lyons Lumber Co., 87 NLRB 54) 
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Considerably more attention has been received by the 
decision of Judge Rifkind in the Metropolitan Federation 
case, 75 F. Supp. 805. That case arose out of a dispute 
between an engineering concern and a union of its em¬ 
ployees. In furtherance of this dispute, the union not 
only struck the concern, but also picketed another engineer¬ 
ing company to which the struck concern habitually sub¬ 
contracted drafting and designing work. When the Board 
petitioned under Section 10(1) of the act for an interlocu¬ 
tory injunction against the picketing of the second company, 
on the ground that such picketing violated 8(b)(4)(A), 
the court denied the petition. While recognizing that the 
two companies were separately owned and controlled, the 
court ruled that the second company w T as not a neutral in 
the dispute, but an “ally” of the primary employer and, 
as such, not protected by 8(b) (4) (A) against the picketing. 
While the court’s reasoning is not entirely clear, the deci¬ 
sion seems to have turned chiefllv on the fact that the 
primary employer not only regularly subcontracted work 
to the second company and supplied it wdth supervisory 
personnel, but also transferred to it work which could not 
be finished because of the strike, together with the necessary 
supervisory force. In a caveat, the court was careful to 
indicate that its decision rested on the special facts of 
the case before it, and that it was not deciding the broader 
question whether, absent such special circumstances, a 
subcontractor is an “ally” of his principal in a dispute 
between the principal and a union. 

Efforts to extend the “ally” concept of the Metropolitan 
Federation case beyond its special facts have been almost 
uniformly resisted by the Board and the courts. ( Climax 
Manufacturing Co., supra ) The Board’s G-eneral Counsel 
has, however, followed this case in refusing to issue com¬ 
plaints in cases where a union exerts pressure on employer 
A to prevent him from doing work farmed out to him by 
employer B because of a strike against B. Moreover, even 
where no transfer of “struck work” is involved, the Gen- 
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eral Counsel has indicated that he will apply Judge 
Rif kind’s “ally” concept to subcontractors in certain in¬ 
dustries, particularly the ladies ’ garment industry, because 
of the high degree of integration between the operations 
of the subcontractor and the manufacturer or jobber. 
(Committee on Labor & Public Welfare of U. S. Senate, 
Apr. 28, ’53, pp. 27-29). It appears, therefore, that the 
Metropolitan Federation case is having at least this nega¬ 
tive effect in shaping Board policy with regard to second¬ 
ary boycotts. 

What is Secondary Action? 

Even after it has been determined that A is not an 
“ally” of B, but only a neutral and unconcerned party in 
a dispute between B and a union over the conditions of 
employment in B’s plant, it does not follow that all strike 
or picket-line activity which has as an object severing 
business relations between A and B will be held to be 
proscribed by the act. As already stated, whether such 
activity is unlawful depends, under Board and court rul¬ 
ings, on 'whether it is regarded as “primary” or “sec¬ 
ondary” action. 

As the precise content of these terms is not apparent 
from a reading of legislative history, it has been necessary 
for the Board and the courts to develop their meaning on 
a case-by-case basis. An important, though not controlling, 
factor in distinguishing between primary and secondary 
action is the locus of such action with relation to the prem¬ 
ises of the primary employer, on the one hand, and the 
neutral, on the other hand. Accordingly, it may be helpful 
to consider separately those cases where the challenged 
activity occurred (1) at the separate premises of the pri¬ 
mary employer, (2) at the separate premises of the neutral, 
and (3) at premises common to both. j 

At the separate primary premises. —The simplest case 
is where the strike or picketing occurs at a plant or other 
place of business devoted solely to the operations of the 
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primary employer. It is arguable that even at such prem¬ 
ises a union cannot call a strike or establish a picket line 
without violating 8(b)(4)(A), inasmuch as the union’s 
purpose is to shut down the employer and prevent him not 
only from continuing to produce, but also from maintain¬ 
ing his normal relations with his customers and suppliers. 
However, the Board has classified strikes and picketing 
under such circumstances as “primary action” beyond the 
reach of 8(b)(4)(A). Thus, in the International Rice 
Milling case, the Board found no violation where pickets at 
the primary employer’s plant induced two drivers of a 
customer’s truck not to enter the plant, characterizing 
such action as “primary.” (See: DiGiorgio Wine Co., 191 
F. (2d) 642 (C.A. of D.C. 1951) cert. den. 342 U.S. 869) 

At the separate neutral premises. —Where the neutral 
alone occupies the struck or picketed premises, and the 
union appeals to the neutral’s employees at those premises 
to engage in a concerted refusal to perform services there, 
with an object of interrupting the neutral’s dealings with 
the primary employer, the Board and the courts have had 
little difficulty in finding a violation of8(b)(4)(A). ( NLRB 
v. Service Trade Chauffeurs, 85 NLRB 1037, rem’d 191 
F. (2d) 65) However, no violation will be found if any of 
the foregoing factors is absent. 

Thus, it is not enough that the union’s appeal is made at 
the neutral’s premises; it is necessary, in addition, that the 
appeal contemplate that it be acted on at such premises. 
So, where a union approached employees of a neutral 
newspaper publisher while at their employer’s place of 
business and solicited them not to make deliveries to the 
newsstands of the primary employer, the Board found no 
violation of the act, pointing out that the union “invited 
action only at the premises of the primary employer.” 
(Interborough News Co., 90 NLRB 2135) 

Conversely, even though the union’s appeal contemplates 
that it will be acted on at the neutral premises, it is not 
proscribed if it is communicated to the employees elsewhere. 


17 


This is, perhaps, best illustrated by the “unfair list” cases, 
sanctioning the informing of employees of neutrals at union 
meetings or offices or through union publications that a 
primary employer is unfair, even though such advice neces¬ 
sarily invites such employees not to handle the goods of 
the unfair employer at any place, including the premises 
of their neutral employer. ( Grauman Co., 87 NLRB 755) 

The Board’s rationale in these cases is that publicizing, 
through unfair lists or otherwise, of a union’s quarrel with 
an employer is no different in principle from publicizing it 
through primary picketing at the employer’s separate 
premises. In both cases, the union’s action is regarded 
as traditional, primary action and therefore equally priv¬ 
ileged. However, this does not mean that the union may go 
to the premises of a neutral employer who is doing business 
with the “unfair,” primary employer and there tell the 
neutral’s employees that the primary employer is unfair. 
That would be tantamount to picketing the neutral premises. 
Nor may the union, in any event, include on an “unfair 
list” the name of a neutral employer. {Wadsworth Bldg. 
Co., 81 NLRB 802, enf’d 184 F. (2d) 60, cert. den. 341 
U.S. 947) 

So, while a general injunction in a union’s bylaws against 
working for any employer who does not comply with certain 
union standards has been held not to viloate 8(b) (4) (A), 
{Joliet Contractors Assn., 99 NLRB 1391, aff’d 202 F. (2d) 
606, cert. den. 346 U.S. 824) exhortations by a union agent 
to employees of a neutral at the neutral’s premises to 
observe the bylaws constitutes unlawful inducement to 
secondary action, where the neutral is doing business with 
an employer who has violated the prescribed standards. 

At the common premises. —The problem of differentiat¬ 
ing privileged, primary action from proscribed, secondary 
action becomes more complex when the challenged activity 
occurs at premises shared by the primary employer with 
one or more neutral employers. This problem has engaged 
the attention of the Board in a substantial, if not the 


major, part of the cases brought before it under 8(b) 
(4) (A). In some of these cases the Board has approved 
the challenged activity as primary action; in others it has 
been condemned as secondary action. 

Thus, the Board has treated as primary action (1) the 
inducement of employees of a neutral oil refinery not to 
handle its oil at a dock of the primary employer which the 
neutral was licensed to use, ( Pure Oil Co., 84 NLRB 315) 
and (2) picketing of an entrance to the plant of the primary 
employer used by employees of a neutral contractor en¬ 
gaged in building an addition to the plant. (Ryan Con¬ 
struction Cory., 85 NLRB 417) 

However, in the far more common situation, where the 
primary employer is a general contractor or subcontractor 
on a construction job, the Board and the courts have 
branded as secondary action pressures exerted through 
strikes or picketing upon a neutral contractor or subcon¬ 
tractor on the same job, or upon the neutral project owner, 
to effect a severance of their relations w T ith the primary 
employer. ( Denver Bldg. <£ Construction Trades, supra) 
The reason for the conflicting results in these two types 
of common-premise cases is not easy to find in the language 
of the Board or court opinions. In all these cases the 
picketing was at premises used by a neutral in conjunction 
with the primary employer, and employees of the neutral 
were subjected to the same pressures not to perform serv¬ 
ices for their employer, with an object of interrupting 
business relations between him or another neutral and the 
primary employer. It is of little avail to say that in the 
Pure Oil and Ryan Construction type of case the pressure 
upon the neutral was “incidental” to the union’s action 
against the primary employer, whereas in the other cases 
it was not incidental. ( NLRB v. Service Trade Chauffeurs, 
supra) Such a test leaves unresolved the question: What 
is “incidental”? In a sense all secondary pressures are 
incidental to the main drive of the union against the pri¬ 
mary employer. 
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Whatever the rationale of the foregoing decisions con¬ 
demning resort by unions to self-help at common premises, 
the net effect thereof was to cast serious doubt on the legal¬ 
ity of one of the most important economic weapons of build¬ 
ing trades unions . It seems fair to say that the vast major¬ 
ity of strikes by such unions occur at construction jobs which 
are the common situs of the operations of employers other 
than the primary employer, and that such strikes commonly 
follow the pattern of the activity held unlawful in the 
construction job cases cited above. No attempt was made 
in the foregoing decisions to soften their impact by indicat¬ 
ing under what circumstances, if any, unions might strike 
or picket a primary employer—for example, a nonunion 
subcontractor—on a construction job without running afoul 
of the act. While one might infer from the language of 
the Board and the courts that they were influenced by such 
circumstances as the failure of the union to limit the 
challenged activity in time to the operations of the primary 
employer (Local 74 v. NLRB, 341 U.S. 707), or the failure 
of the picket signs to specify that the dispute was only 
with the primary employer (Denver Bldg. & Construction 
Trades, supra), the decisions themselves did not acknowl¬ 
edge that any of these factors was decisive. 

However, shortly after its violation findings in the con¬ 
struction cases, the Board, in a series of cases involving 
a form of common-premise picketing peculiar to the trans¬ 
portation industry, announced a new approach, which, as 
we shall see, w T as eventually to be extended to the construc¬ 
tion industry as well, and finally to all picketing at a joint 
situs. In these transportation cases, next to be considered, 
the Board formulated certain conditions under which 
common-premise picketing in a 4 ‘roving situs’’ situation 
would be regarded as primary action, whatever the impact 
on neutral employers at such premises. 
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Roving Situs in Transportation 

The Board first dealt with the “roving situs” problem 
in the Schultz case ( Schultz Refrigerated Service, Inc., 87 
NLRB 502), on the following facts: 

A trucking company replaced its drivers, members of 
the respondent union, with members of another union. 
While the company had a terminal in New Jersey, it had no 
physical contacts there with its customers, who were dis¬ 
persed over a large multistate area, with a strong repre¬ 
sentation in New York City. The union chose to picket 
the company’s trucks while they loaded and unloaded at 
the premises of customers in New York City. The picketing 
was limited to the immediate vicinity of the trucks and to 
the duration of their sojourn at the customers’ premises. 
The company contended that the picketing was unlawful 
because it occurred in the presence of employees of the 
neutral customers, constituting inducement to such employ¬ 
ees not to load or unload the trucks, an object of such 
inducement being to disrupt dealings between the company 
and its customers. On behalf of the union, it was urged 
that the picketing was primary because the trucks, them¬ 
selves, were part of the “premises” of the primary em¬ 
ployer and the picketing of the trucks was therefore at the 
primary premises. 

The Board found no violation, stressing the fact that 
the picketing was limited to the trucks “in time and area,” 
and the operation of the trucks in New York City was the 
subject matter of the dispute between the union and the 
company. The conduct of the pickets was analogized to 
that of employees “who chose to stand before their place 
of employment and point out their replacements to the 
interested public as strike breakers, and their employer as 
unfair.” The Board also observed that, in view of the 
remoteness of the employer’s headquarters from the 
scene of its main operations, the picketing of the trucks 
was “the only effective means of bringing direct pressure” 
on the company. 
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Thus was born the Board’s “roving situs” doctrine. 

Perfecting this doctrine in subsequent cases involving the 
picketing of means of transportation at neutral premises, 
the Board made it clear that it would tolerate such picket¬ 
ing if, and only if, the following conditions were met: 

(1) The picketing was strictly limited to times when the 
situs of the dispute is located on the secondary employer’s 
premises. 

(2) At the time of the picketing the primary employer 
is engaged in its normal business at the situs. 

(3) The picketing discloses clearly that the dispute is 
with the primary employer. 

(4) The picketing is limited to places reasonably close 
to the situs of the dispute. 

A complete statement of these principles first appeared 
in the Moore Dry Dock case ( Moore Dry Dock Co., 92 NLRB 
547), in which the Board sanctioned picketing by a seamen’s 
union of a neutral shipyard which was repairing a ship 
belonging to the primary employer. The picket signs 
indicated that the dispute was with the shipowner. "While 
the picketing was not alongside the ship, itself, but at the 
entrance to the yard, this was because the yard owner had 
refused to admit the pickets inside the yard. Under these 
circmustances, the Board found that the picketing was 
“reasonably close” to the primary situs—the ship—and 
as all the other tests set forth above were deemed to have 
been satisfied, the complaint was dismissed. 

The Moore Dry Dock formula was approved by a court 
of appeals in remanding a different case to the Board with 
instructions to reconsider its finding in that case of a viola¬ 
tion of 8(b) (4) (A) and (B) in the light of the subsequently 
announced Moore Dry Dock criteria. ( NLRB v. Service 
Trade Chauffeurs, supra ) 

All these criteria presuppose that the picketed vehicle 
is the “situs of the dispute”—that is, that the dispute is 
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over the terms of employment of persons operating the 
vehicle. Thus, Moore Dry Dock was held not to apply to 
picketing of trucks at neutral premises in furtherance of a 
dispute over the terms of employment of plant employees, 
and such picketing was held unlawful. ( Kanawha Coal 
Operators, 94 NLRB 1731, 198 F. (2d) 391, cert. den. 344 
U.S. 876) The Board has also indicated that it would not 
apply Moore Dry Dock where the primary employer had 
a regular place of business at which the union could effec¬ 
tively advertise its grievance. ( Schultz Refrigerated Serv¬ 
ice, Inc., supra) 

As to the requirement of geographical proximity of the 
picketing to the roving situs, while, as already shown, this 
was not rigidly adhered to in Moore Dry Dock itself because 
of special circumstances, the Board has condemned truck 
picketing which extended beyond the truck to other areas 
at the neutral premises. ( Service Trades Chauffeurs, 
supra) Likewise, the requirement that the picketing be 
limited in time to the sojourn of the roving situs at the 
neutral premises has been strictly enforced by the Board, 
with court approval, in the trucking cases ( Sterling Bev¬ 
erages, Inc., 90 NLRB 401), as has the requirement that 
the picket signs identify the dispute as one with the 
primary employer. ( Service Trade Chauffeurs, supra) 

In two roving situs cases, the Board found violations of 
8(b)(4)(A), without, however, adverting to Moore Dry 
Dock. (Hammermill Paper Co., 100 NLRB 192) In those 
cases, the picketing w’as conducted by one union at the 
premises of a neutral whose employees were represented 
by another union. Appeals by the latter union to its mem¬ 
bers not to unload the picketed ship, in the one case, or the 
picketed truck, in the other case, were condemned. While 
it appears that the respondent union’s action might not 
have met all the Moore Dry Dock tests, the Board did not 
assign that as the reason for its decision, nor did it clearly 
indicate on what else it relied. It may be inferred from 
these decisions, however, that Moore Dry Dock applies 


only to action by unions representing the primary employ¬ 
ees and not to auxiliary appeals to neutral employees by 
other unions. 

Roving Situs in Construction 

The Board having applied the Moore Dry Dock dis¬ 
pensation to common-premise picketing in the transporta¬ 
tion field, the stage was set for making a like concession 
to the building trades unions. As we have seen, before 
the Schultz decision, the Board and the courts, in con¬ 
demning resort by unions to self-help in the common- 
premise situation characteristic of the building industry, 
had neglected to advise those unions of the conditions, if 
any, under which such action might be permitted. How¬ 
ever, about eight months after Moore Dry Dock , the Board 
decided the Richfield Oil case (95 NLRB 1191), where the 
primary employer was a contractor engaged to install 
equipment on the premises of an oil company. While hold¬ 
ing that the union’s picketing of the approaches to the 
neutral premises violated the act, the Board took care to 
rest its decision on the ground that the picketing did not 
meet the Moore Dry Dock tests in that it failed, among 
other things, to disclose clearly that the dispute was not 
with the neutral but only with the primary employer. 

While the Board’s General Counsel has indicated his 
agreement with this new approach to the construction cases, 
in the next such case after Richfield'• Oil the applicability 
of Moore Dry Dock was not litigated by the parties nor 
considered by the Board. In that case ( Oil Workers Int f n y l 
Union , 105 NLRB 135), the Board found unlawful the 
picketing of a neutral oil refinery in aid of a strike against 
neutral contractors at the refinery, stemming from a pri¬ 
mary dispute between the striking union and a maintenance 
contractor at the refinery. Although it did not analyze 
the case in terms of the Moore Dry Dock tests, the Board 
did advert to the fact that legends on the picket signs were 
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directed against the neutral, which, under Moore Dry Dock, 
would render the picketing unlawful. 

However, any doubt as to the Board’s adherence to 
Moore Dry Dock was dispelled only a few months later. 
In Hoosier Petroleum (106 NLRB 111), the Board not 
only reaffirmed Moore Dry Dock, but radically enlarged its 
scope. It had been limited in the past, as we have seen, 
to cases where the primary employer or the primary situs 
had an ambulatory aspect, with not fixed connection to the 
premises occupied by the neutral. However, in the Hoosier 
Petroleum case the Board for the first time tested by 
Moore Dry Dock standards the legality of picketing at 
premises at which the primary, as well as the neutral, 
employer had a regular place of business. The primary 
employer, who was engaged in servicing trucks leased by 
him to the neutral employer for hauling, maintained a 
regular place of business at a filling station of the neutral. 
The union, in aid of a recognition strike against the pri¬ 
mary employer, engaged in picketing activity at the filling 
station. As the picketing failed to disclose that it was 
directed against the primary employer, the Board found 
it unlawful, saying: 

“The Trial Examiner . . . found that the picketing 
was protected because Floyd maintained a regular 
place of business on Hoosier Pete’s premises. How¬ 
ever, as in the case of a labor dispute which has an 
ambulatory situs, such as that present in the Moore 
Dry Dock case, where, as here, the primary employer 
has a regular place of business on the premises of 
another employer, the competing rights of a union 
to picket at the location of the labor dispute and of 
a secondary employer to be free from picketing in a 
controversy in which it is not directly involved cannot 
be absolute. It seems not unreasonable to require in 
such a situation that the picketing clearly disclose that 
the dispute is with the primary employer. Plainly, 
such a requirement does not curtail the Union’s right 
to publicize its dispute with the primary employer, 
while at the same time it avoids unnecessary inter¬ 
ference with the neutral employer’s business.” 
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In the roving situs cases, this balancing-of-interests 
technique is more readily recognizable. The Board has 
there emphasized the relative ineffectiveness of picketing 
confined to the base of operations of a primary employer 
whose nonstriking employees spend most or all of their 
working time on trips to distant points, and who has few, 
if any, contacts with customers or others at his head¬ 
quarters. If the union’s pickets may not follow the em¬ 
ployees to their destination and picket them there, but 
must remain at the employer’s isolated premises, the union, 
is merely jousting with windmills. At such remote prem¬ 
ises, it will not be able to bring to bear all the pressures 
normally incident to the picketing of a primary employer. 
However, to enable the union to overcome this handicap, 
it is not necessary to give it a license to picket secondary 
employers indiscriminately or to direct public opinion 
against them. It suffices to permit the union’s pickets to 
operate only when and where they can have the maximum 
effect—in proximity to their nonstriking fellow employees 
while they are actually on the secondary premises—and to 
publicize the dispute as one with the primary employer 
only. Having erected these safeguards against excessive 
pressure on the secondary employers, the Board might well 
have thought that they were not likely to suffer any such 
injury as would justfy denying the union an important 
weapon against the primary employer. 

Returning to the argument on the issues of the instant 
case we wish to point out that we believe it is apparent 
from a reading of the foregoing history of 8(b)(4)(A) 
that the Board has failed to apply its own precepts to the 
issues of the case at bar. In fact the Board attempts 
to distinguish the Schultz Refrigeration case on the premise 
that that case involved picketing of trucks belonging to 
a company engaged in the transportation business tdiich 
had no permanent establishment where the trucks could 
be picketed within the state in which the labor dispute 
arose. This is a tenuous distinction when it is considered 
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that the primary employers base was just across the river 
in New Jersey and for all practical purposes closer than 
the Coca Cola plant in the instant case was from many of 
the retail outlets. But this distinction was completely 
ignored in the Service Trades Chauffeurs supra, and the 
Capital Service Inc. (100 N.LJR.B. 1092), in which cases 
the primary employer had its base in the immediate 
vicinity of the neutral employer’s place of business where 
the primary employers trucks were picketed. 

Likewise the Board omitted to apply its Moore Dry Dock 
rule in the instant case notwithstanding that the (a) picket¬ 
ing in the case at bar was strictly limited to times when the 
situs of the dispute was located on the secondary employ¬ 
er’s premises; (b) at the time of the picketing the primary 
employer was engaged in its normal business at the situs; 
(c) the picketing was limited to places reasonably close to 
the location of the situs; and (d) the picketing disclosed 
clearly that the dispute was with the primary employer. 

n. 

The Board further found that the petitioner violated 
Section 8(b)(4)(A) of the Act when it picketed the retail 
outlets with “Friends” signs. These signs were addressed 
to the public, requesting the public not to buy Coca Cola 
in such outlets, but in the interests of the petitioner to 
buv another Cola drink. 

The use of “Friends” signs referred to as “consumer 
picketing” has long been a technique by which Unions 
advance their legitimate objective through appeals to the 
purchasing public, and the Board has declared such picket¬ 
ing legal notwithstanding the impact on the neutral em¬ 
ployer if the picketing union by its signs and conduct 
indicate that its disagreement is only with the primary 
employer and that it is not done for the purpose of inducing 
the employees of the neutral employer to cease work or 
handle the products of the primary employer. 
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In the instant case the record is clear that the petitioner 
and Teamsters Joint Council 55 instructed the membership 
of all of the local unions affiliated with the Council to make 
their deliveries through the “Friends” picket sign; that 
such picket line was not directed at any neutral employer 
but was for the sole purpose of soliciting the assistance 
of the public in the petitioner’s economic demand against 
a primary employer, the Coca Cola Company. 

It is clear and apparent from the record that at no time 
was there any evidence of direct or indirect inducement of 
drivers of suppliers not to make deliveries at delivery 
entrances. The Board contends in certain instances, the 
pickets carrying “Friends” signs passed in front of en¬ 
trances used by neutral employers for the reception of 
deliveries. Such instances were negligible in considering 
the number of stores that were picketed and the deliveries 
that were made to the stores during the 90-day period when 
the signs were being utilized. The Board failed to take 
into consideration in those cases where pickets passed 
delivery entrances, it was because of the close proximity 
of such entrances to the customer entrances, and particu¬ 
larly in the majority of cases, the entrance to the store 
was a common entrance for customers, employees and 
deliveries. The record, however, does not bare one instance 
where it can be shown that pickets passed in front of any 
entrance,—customer, employee or delivery—for the pur¬ 
pose of inducing the employees of a neutral employer not 
to handle the goods of the primary employer or to stop 
deliveries of suppliers. 

The message carried on the “Friends” sign was directed 
to the consuming public and the Board has recognized that 
appeals by employees and their representatives to ultimate 
consumers not to purchase the products of an employer 
with whom there is a labor dispute are protected concerted 
activities under Section 7 of the act. Section 7, in relevant 
part, provides: 

Employees shall have the right to self organization, 

to form, join or assist labor organizations, to bargain 
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collectively through representatives of their own choos¬ 
ing, and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual 
aid or protection. 

The wTitings of students and other authorities reveal 
that the consumer boycott implemented by picketing like 
the strike, traditionally has been used by employees in 
furtherance of their economic objectives. Thus, Professor 
Daugherty has stated in Labor Problems in American 
Industry, p. 487, 

The boycott. Another weapon which unions have used 
for coercing employers into granting them a measure 
of job control and letting them sell their labor collec¬ 
tively is the boycott. It may be defined as an organ¬ 
ized refusal to patronize or buy from an employer or 
seller of commodities or services * * *. With regard 
to scope, there are two kinds of boycotts: (1) the 
primary boycott, w r hich involves only the members and 
families of the union at odds with the employer; and 
(2) the secondary boycott, wdiich involves third or 
outside parties (such as wholesalers, retailers and 
consumers) not originally connected with the dispute. 

Boycotts may be promoted in a number of ways. 
Dealers are visited or circularized and, after being 
told about the dispute, are asked not to sell the 
employer’s products. Dealers’ establishments may 
also be picketed by workers who, by word of mouth 
or by banners, handbills, and placards, try to influence 
the patronage of consumers. Labor organizations 
often print lists of employers who are “unfair” to 
unions and ask members and others not to buy their 
products. * * * 

Similarly, Professor Witney, has pointed out that: 

Secondary Boycott Picketing. —Not all picketing is 
directed at employers directly involved in labor dis¬ 
putes. At times unions will organize picket lines on 
the premises of firms which handle products of the 
employer with whom the union is embroiled in a con¬ 
troversy. Such a variety of picketing is terms “sec- 
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ondary boycott picketing. ’ * The objective of this union 
tactic is to bring pressure on the employer involved 
in the basic labor dispute by eliminating his oppor¬ 
tunities to sell goods or obtain necessary supplies. * * * 

I 

The story of industrial relations testifies to the great 
value which organized labor attaches to secondary 
boycott picketing. It stands as a potent weapon in 
the arsenal of organized labor. * • • 

Further testifying to the importance of this technique, 
other authorities have observed that the “growth of Ameri¬ 
can unions at the beginning of the twentieth century was 
accompanied by a growth of boycotts through retailers, 7 ’ 
the unions calling their list of “unfair” manufacturers 
“to the attention of customers and retailers”; and, with 
“the revival of unionism in the 1930’s there was an increase 
of boycotting by means of secondary picketing.” 

The Norris-LaGuardia Act expressly safeguards the 
right to engage in consumer boycotts. Up to 1932, how¬ 
ever, labor utilized the consumer boycott and other forms 
of secondary pressure at the risk of having such activity 
summarily enjoined by the courts. Many courts could 
find no justification for extending the economic conflict 
beyond the employer with whom the union had its dispute. 
Indeed, in the situation where the union was seeking to 
organize an employer, none of whose employees were on 
strike nor had ever been members of the union, these courts 
had difficulty in finding that there was any labor dispute 
at all. 

A few courts, however, including the highest courts of 
California and New York, early recognized that employees 
and their representatives had a legitimate interest in 
seeking to organize “a stranger,” and in seeking to attain 
that objective by following his product. Two relatively 
recent decisions of the Supreme Court of California suc¬ 
cinctly articulate the basis for this conclusion. In Smith 
Metropolitan Market Co. v. Lyons, 106 F. 2d 421 (1940), 
the court pointed out that: 
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The members of a labor organization may have a 
substantial interest in the employment relations of an 
employer although none of them is or ever has been 
employed by him. The reason for this is that the 
employment relations of every employer affect the 
working conditions and bargaining power of employees 
throughout the industry in which he competes. Hence, 
where union and non-union employees are engaged in 
a similar occupation and their respective employers 
are engaged in trade competition one with another, the 
efforts of the union to extend its membership to the 
employments in which it has no foothold is not an 
unreasonable aim. 

Moreover, in the companion case of Fortenbury v. Superior 
Court, 106 F. 2d 411, 413 (1940), the Court, in upholding 
the propriety of picketing the retail customers of an em¬ 
ployer whom the union was seeking to organize, stated that: 

One who sells a product of a merchant or manufacturer 
who is engaged in a labor dispute with his employees, 
inescapably becomes an ally of the employer. He has 
a direct unity of interest -with the one being struck. 
By providing an outlet for that product, he enables 
the employer to maintain the working conditions 
against which labor is protesting. And unless the 
union is allowed to follow the product to the place 
wdiere it is sold and to ask the public by peaceful rep¬ 
resentations to refrain from purchasing it, the workers 
have no real opportunity to tell their story to those 
whose interest or lack of interest will, in large measure, 
determine the issues in dispute. Goldfinger v. Feintuch , 
276 N. Y. 281,11 N.E. 2d 910,116 A.L.R. 477. 

In 1932, Congress enacted the Norris-LaGuardia Act (47 
Stat. 70, 29 U.S.C. Sec. 101, et seq.), which made the views 
just described the policy for the federal courts. Section 
2 of that Act, in relevant part, reads as follows: 

. . . The public policy of the United States is hereby 
declared as follow's: 

Whereas under prevailing economic conditions • # * 
the individual unorganized worker is commonly help- 
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less to exercise actual liberty of contract and to pro¬ 
tect his freedom of labor * # * wherefore * # * it is 
necessary that he have full freedom of association, 
self-organization, and designation of representatives 
for his own choosing, to negotiate the terms and condi¬ 
tions of his employment, and that he shall be free from 
the interference, restraint or coercion of employers 
of labor, or their agents, in the designation of such 
representatives or in self-organization or in other con¬ 
certed activities for the propose of collective bargain¬ 
ing or other mutual aid or protection; therefore, the 
following definitions of, and limitations upon, the 
jurisdiction and authority of the courts of the United 
States are hereby enacted. (Emphasis added.) 

Section 4 of the Act provides that no federal court 
“shall have jurisdiction to issue any * * * injunction in 
any case involving or growing out of any labor dispute 
to prohibit any person or persons participating in such 
dispute” from doing certain acts, including: 

(e) Giving publicity to the existence of, or the facts 
involved in, any labor dispute, whether by advertising, 
speaking, patrolling, or by any other method not in¬ 
volving fraud or violence. 

In their book The Labor Injunction, which was instru¬ 
mental in securing enactment of the Norris-LaGuardia Act, 
Frankfurter and Green point out (pp. 219-220) that, by 
virtue of this clause and the others in Section 4: 

parties affected by a labor dispute may exert prac¬ 
tically any of the present-day devices for furthering 
economic interest that we described in our first chapter 
fi.e., strikes, secondary boycotts, picketing], short of 
fraud or violence. Undoubtedly, these clauses modify 
the law as most federal courts now understand it. 
But they only summarize the conventional tactics of 
organized labor in its effort to improve its material 
conditions or to make effective in industry those prin¬ 
ciples of liberty which are axiomatic in our political 
life. (Footnotes omitted.) 
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Section 13 of the Norris-LaGuardia Act provides that 
a labor dispute “includes any controversy concerning terms 
or conditions of employment, or concerning the association 
or representation of persons in negotiating’’ such terms 
or conditions, “regardless of whether or not the disputants 
stand in the proximate relation of employer and employee. ’ ’ 
It further provides that a labor dispute may encompass 
“persons who are engaged in the same industry, trade, 
craft or occupation.” Commenting on the purpose of this 
definition, Frankfurter and Greene stated (p. 216): “The 
obvious change intended • • • is to extend the area of 
unrestrainable conduct beyond the limits now recognized 
by federal decisions. The interpretation given to the 
Clayton Act by the Duplex case, to the effect that the 
privileges of that Act may be invoked only in a dispute 
between an employer and his employees, is thus rendered 
innocuous.” 

Section 7 of the Wagner Act recognized this history and 
encompassed within its guarantee the right to engage in 
peaceful consumer boycotts. Section 7 of the Wagner Act 
which was enacted in 1935, must be viewed against 
this background. The legislative history of that Sec¬ 
tion discloses that it was “designated to establish 
and protect the basic rights incidental to the practice of 
collective bargaining.” This history further reveals that 
Congress desired that the range of organizing activities 
permitted by Section 7 be no narrower than that sanctioned 
by the Norris-LaGuardia Act. Thus, in opposing the 
Tvdings amendment—which would have protected the 
rights conferred by Section 7, not only against employer 
infringement, but also against “coercion or intimidation 
from any source”—Senator Wagner declared (79 Cong. 
Rec. 7670): 

... if we should adopt this amendment, it would 
practically nullify the effect of the Norris Anti- 
Tniunction Act and would revive the procedure of 
restraining employees from indulging in normal or- 
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ganizing activities in their relationship with one 
another. 

• • • 

. . . When workers attempt to organize and a threat 
of strike results or when banners are displayed asking 
workers to join a certain organization, or when workers 
refuse to work upon material which comes from a 
nonunion factory, these acts which we thought we had 
protected by the Norris Act would again fall under 
the equity jurisdiction of the courts. This would in 
large measure frustrate and paralyze the efforts of 
the workers of the country to exercise rights which 
for 100 years have been recognized verbally. 

Indeed, the language of the Wagner Act itself discloses 
its parallelism with the Norris-LaG-uardia Act. The words 
used in Section 7 of the Wagner Act, are identical to those 
contained in Section 2 of the Norris-LaGuardia Act. 
Moreover, Section 2(9) of the Wagner Act, like the com¬ 
parable provisions of the Norris-LaGuardia Act, provides 
that a labor dispute may exist “regardless of whether the 
disputants stand in the proximate relation of employer 
and employee.” 

We have seen that an organizational campaign by a 
“stranger” union, conducted by following the employer’s 
product and appealing to ultimate consumers thereof, is 
an important incident of the practice of collective bargain¬ 
ing, and was one of the activities which the Norris- 
LaGuardia Act specifically protected. Congress was well 
aware of these circumstances when it enacted Section 7 of 
the Wagner Act. Accordingly, its explanation that it 
intended thereby “to protect the basic rights incidental to 
the practice of collective bargaining,” and the parallelism 
between the relevant provisions of the Norris-LaGuardia 
and the Wagner Acts, warrants the conclusion that the 
guaranty of Section 7 encompasses the right of the Union 
here, in furtherance of its dispute with Capital, to appeal 
to ultimate consumers of the product. 
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The conclusion that Section 7 of the Wagner Act pro¬ 
tected consumer boycotts is fortified by the decision of 
the Second Circuit in N.L.R.B . v. Peter Cailer Kohler, 
130 F. 2d 503 (C.A. 2). There, Judge Learned Hand, in 
holding that Section 7 gave employees the right to denounce 
their employer in the newspaper for lending support to 
the anti-union activities of his supplier, stated (at p. 506): 

... a union may subsidize propaganda, distribute 
broadsides, support political movements, and in any 
other way further its cause or that of others whom it 
wishes to win to its side. Such activities may be 
highly prejudicial to its employer; his customers may 
refuse to deal with him, he may incur the enmity of 
many in the community whose disfavor will bear hard 
upon him; but the statute forbids him by a discharge 
to rid himself of those w r ho lay such burdens upon him. 
Congress has weighed the conflict of his interest with 
theirs, and has pro tanto shorn him of his powders . . . 

Moreover, Judge Hand noted that the concept of “mutual 
aid or protection” contained in Section 7 encompassed 
those engaging in “a ‘sympathetic strike,’ or secondary 
boycott,” because “by their action each one of them assures 
himself, in case his turn ever comes, of the support of 
the one whom they are then helping.” “It is true that 
in the past courts often failed to recognize the interest 
which each might have in a solidarity so obtained (e.g., 
Duplex Printing Presf; Co. v. Peering , 254 U.S. 443 * # *), 
but it seems to us that the act has put an end to this.” 
(130 F. 2d at 505-506). 

Section 7 of the amended NLRA, except as specifically 
provided in Section 8(b), did not subtract from the guar¬ 
antees of Section 7 of the Wagner Act. The House Labor 
Committee proposed a drastic alteration in Section 7 of 
the Wagner Act. Section 7(a) of the Bill reported out by 
that committee provided, in relevant part, that: “Em¬ 
ployees shall have the right to self-organization • • • and 
to engage in other concerted activities (not constituting 
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unfair labor practices under Section 8(b) unlawful con¬ 
certed activities under section 12, or violations of collec¬ 
tive-bargaining agreements) * * * Section 12 of this Bill 
defined as “unlawful concerted activities” such things as 
“stranger picketing,” “sympathy strikes” and “illegal 
boycotts.” Had this Bill been enacted, it is thus apparent 
that it would have removed from the protection of Section 7 
the activity which we have been considering, i.e., an appeal 
by a “stranger” union to ultimate consumers not to pur¬ 
chase the product of the plant sought to be organized. 

These provisions, however, did not become law. It was 
decided to leave the wording of Section 7, insofar as here 
pertinent, identical to that of the Wagner Act, unqualified 
by any list of “unlawful concerted activities.” On balance, 
Congress believed that, with respect to the bulk of the con¬ 
certed activities engaged in by employees and their repre¬ 
sentatives, it was better policy to continue the Wagner 
Act practice of letting the Board, by applying the tests 
of justification which it had developed, determine whether 
such activities fell within or beyond the protection of 
Section 7. Under the Board’s tests, “indefensible” means, 
such as sit-down strikes, sabotage, violence or similar 
conduct, were deemed to be unprotected by Section 7; on 
the other hand, traditional labor union techniques, such 
as peaceful strikes, picketing and secondary boycotts, were 
deemed protected. 

The protection which Section 7 of the amended Act, 
taken alone, would have continued to accord to secondary 
boycotts and picketing was, however, qualified by the pro¬ 
visions added by Section 8(b)(4). There Congress declared 
certain of these secondary activities to be unfair labor 
practices—i.e., where: (1) an object of the activity was 
one of those specifically listed; and (2) the illegal object 
was attained through the inducement of employees. 

Senator Taft, one of the leading proponents of the amend¬ 
ments, emphasized that Section 8(b)(4) dealt “only with 
one narrow phase of secondary boycotts”, (93 Cong. Rec. 
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4867, in 2 Leg. Hist. 1388), and that the “broad prohibi¬ 
tion’ ’ recommended by the House has been rejected (93 
Cong. Rec. 6446, in 2 Leg. Hist. 1544). Moreover, he spe¬ 
cifically noted that a union appeal “to the general public 
not to buy products of non-union manufacturers” was not 
“forbidden by the Act, since it is merely persuasion,” 
and not the inducement or encouragement of employees 
(93 Cong. Rec. A3370). Accordingly, it seems apparent 
that Section 8(b)(4) did not remove all secondary boycotts 
and related activities from the protection of Section 7. 

In sum, an appeal to ultimate consumers not to purchase 
the products of a firm whom the union is attempting to 
organize was a protected activity under Section 7 of the 
Wagner Act; it would continue to be protected under 
Section 7 of the NLRA, as amended, unless relieved of 
such protection by 8(b)(4); since, Section 8(b)(4) does 
not prohibit such activity, it remains protected under 
Section 7. 

Consistent with the foregoing analysis, the Board has 
recognized that appeals by employees and their representa¬ 
tives to ultimate consumers not to purchase the products 
of an employer with whom there is a labor dispute are 
protected concerted activities under Section 7. This is 
also the effect of the recent decision of the Second Circuit 
in N.L.R.B. v. Electronics Equipment Co., 194 F. 2d 650. 
There the union, to further its demands upon an employer, 
appealed to consumers of his product to cease purchases. 
The court remanded the case to the Board to determine the 
union’s objective—to secure recognition as exclusive bar¬ 
gaining representative (which demand the employer could 
not have granted without violating Section 8(a)(1) of the 
Act, since another union was also claiming recognition), 
or to secure a members-onlv contract or reinstatement for 
some employees. The court indicated that, absent any 
finding that the union was in fact campaigning to compel 
unlawful conduct by the employer, there was no doubt 
that a consumer appeal of the type engaged in by the union 
was protected by Section 7. 
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On the basis of the foregoing, we submit that, insofar 
as the union activity here merely constituted an appeal 
to consumers not to purchase Coca Cola’s products, it 
was protected by Section 7 of the Act. 

in. 

The Board in its decision pointed out that the Trial 
Examiner failed to rule ‘‘generally” on the legality of the 
“on strike” and “Friends” picketing as carried on in 
this case in the vicinity of the retail stores. The Board 
states in its decision that the parties are entitled to a deci¬ 
sion so that there will be no need to further relitigate that 
issue, either before the Board or some other forum. 

The petitioner is in accord with this statement. How¬ 
ever, it is clear from a reading of the decision of the Board, 
that the Board has not ruled on the general issues as shown 
above, since the petitioner is no more aware of its rights 
and liabilities in carrying on these types of picketing, than 
it was either before or after the Trial Examiner found the 
‘ ‘ Friends ’ ’ picketing ‘ ‘ not illegal ’ ’. Petitioner is uncertain 
whether any type of “Friends” or “on strike” picketing 
under any circumstances is legal or otherwise, or whether 
certain types of the same picketing under certain circum¬ 
stances are legal or otherwise. 
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ARGUMENT 
Point I 

The National Labor Relations Board erred in ruling that pe¬ 
titioner violated Section 8(b)(4)(A) of the Act by following the 
trucks to retail store outlets which sell Coca Cola and there 
picketed the said trucks with "On Strike" signs while the 
drivers were taking orders, making deliveries and removing 
empty cases, since the situs of the petitioner's activity was pri¬ 
mary and therefore lawful. 

The activity of the petitioner was likewise primary picketing 
when they followed with "On Strike" signs the driver of a 
truck, purposely parked considerable distance from the outlet, 
while he transported Coca Cola in a "dolly" to the outlet and 
back, and remained in front of such outlet while the driver was 
therein. 

The Trial Examiner inferred but did not specifically 
rule, that the “on Strike” picketing was lawful, primary 
picketing; (Jt. App. 48) the Board in its decision and order 
classified the conduct of the petitioner as secondary picket¬ 
ing and a violation of Section 8(b)(4)(A) of the Act. 
(Jt. App. 42 & 43) 

The uncontradicted evidence in this case shows and the 
Trial Examiner so found that: 

(1) This dispute with the Company was carried on 
from the plant to the retail outlets when the truck 
came there to deliver goods; 

(2) Also that at the time the trucks were at these 
outlets this was the normal daily operation of the 
Company; 

(3) That the picketing was limited to the trucks 
themselves at the distributors’ outlet, or in front of the 
retail outlet when the driver or the helper were in 
the store; and 

(4) That the banners carried by the pickets showed 
that the dispute was with the Coca Cola Company; 
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all of which meet the criteria established by the Board in 
the Moore Dry Dock case, supra, /or determining primary 
picketing even though it be at the premises of a secondary 
employer. 

The picketing herein was primary because the trucks 
and the driver transporting Coca Cola in the dollies were 
part of the “premises” of the Company and the picketing 
w T as therefore at the primary premises. Schultz Refriger¬ 
ated Service, (supra). 

The evidence shows that the drivers come into the Coca 
Cola plant in the morning, changed into their uniforms, 
went to the box to see if there were any special deliveries, 
and then would mount their already loaded trucks and leave 
the plant at 7:30 A.M. The drivers were in the plant for 
only 15 to 20 minutes making preparations to leave. They 
left the plant and earned their livelihood by selling Coca 
Cola to various retail outlets. During the summer they 
averaged two loads a day. The average time spent at the 
plant obtaining the second load was approximately 20 
minutes. They worked from 7:30 A.M. to 5 P.M.—out of 
these nine hours a day they spent approximately 35 to 
40 minutes inside the plant and the balance of the day 
they were out on their routes. (Jt. App. 36 & 37) 

The employment activity and vrork tasks by far of the 
Coca Cola driver are performed on the trucks in delivery 
of the merchandise to the retail outlets and in serving the 
stores, in advertising the product, stocking the merchandise, 
cleaning coolers, developing new business and actually 
performing work tasks inside the secondary employers’ 
premises relating to the display and maintenance of Coca 
Cola. 

In the Schultz case, supra, the Company had a terminal 
in New Jersey but the Union chose to picket the Company’s 
trucks while they loaded and unloaded in New York City. 
The picketing was limited to the immediate vicinity of the 
trucks and to the duration of their sojourn at the cus¬ 
tomer’s premises. The Board found no violation, stressing 
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the fact that the picketing was limited to the trucks “in 
time and area” and the operation of the trucks in New 
York City was the subject matter of the dispute between 
the Union and the Company. The conduct of the pickets 
was analyzed to that of employees “who choose to stand 
before their place of employment and point out their re¬ 
placements to the interested public as strikebreakers, and 
their employer as unfair.” The Board also pointed out that 
in view of the remoteness of the employer’s headquarters 
from the scene of its main operations, the picketing of the 
trucks was “the only effective means of bringing direct 
pressure ” on the company. 

Thus was created the doctrine commonly referred to as 
the Board’s “roving situs” doctrine. 

Subsequently, the Board refined and applied the roving 
situs doctrine in the case of Moore Dry Dock Company, 
supra, in which case the Board sanctioned picketing 
by a Seamen’s Union of a neutral shipyard which was 
repairing a ship belonging to the primary employer. The 
picket signs indicated that the dispute was not alongside 
the ship itself, but at the entrance to the yard. The Board 
found that the ship was the primary situs and tests estab¬ 
lishing a roving situs had been met, namely: 

1. The picketing was strictly limited to times when 
the situs of the dispute is located on the secondary 
employer’s premises. 

2. At the time of the picketing the primary em¬ 
ployer is engaged in its normal business at the situs. 

3. The picketing discloses clearly that the dispute 
is with the primary employer. 

4. The picketing is limited to places reasonably 
close to the situs of the dispute. 

The facts in the case at bar are on all fours with and 
meet the test of the criteria set forth by the Board above. 
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The dispute is over terms of employment of persons 
operating the trucks, which persons cannot effectively ad¬ 
vise the public nor bring direct pressure on the Company 
at the Coca Cola plant. The dispute does not involve the 
plant employees, but confines itself to the drivers of the 
trucks far removed from the plant. 

The Board has emphasized the relative ineffectiveness 
of picketing confined to the base of operations of a primary 
employer whose employees spend most or all of their work¬ 
ing time on trips to distant points, and who has few, if 
any, contacts with customers or others at his headquarters. 
If the Union pickets may not follow the trucks to their 
destination and picket them there, but must remain at the 
employer’s isolated premises, the Union is merely jousting 
with windmills. Schultz Refrigeration , supra. 

The Service Trade Chauffeurs case, supra , remanded 
by the Second Circuit Court of Appeals (191 Fed. 
(2d) 265 (CCA 2)), is also authority for the support of the 
on-strike signs in the instant case. The Union in the 
Service Trade Chauffeurs case had a dispute with the 
Bridgeport United Delivery, Inc. Delivery carried on a 
packing delivery service for Howland, Reed and other 
department stores; Delivery rented or leased automobiles 
to Howland and Reed. Delivery had its own garage in 
Bridgeport. The union demanded recognition and Delivery 
refused and a strike ensued. The union picketed the 
garage—a large structure in Bridgeport, with omstrike 
signs. The union also picketed the delivery entrances of 
Howland and Reed, and also the customer entrances. 
Certain employees of other trucking companies refused 
to cross the picket line and refused to make deliveries to 
Reed and Howland in the usual course of their employment. 

The Board found a violation of Sec. 8(b)(4)(A) of the 
Act. The Second Circuit Court of Appeals affirmed the 
decision of the Board, in part, but remanded the case for 
the taking of additional testimony to ascertain whether or 
not the picketing met the criteria of the Board in Moore 


Dry Dock case, supra. Judge Frank in his opinion made 
the following statements: 

“Rights of Neutrals 

“2. We have here a problem involving the rights of 
neutrals in a lawful economic war between an employer 
and a union. The Taft-Hartlev Act does not completely 
shelter neutrals—in this case, so-called ‘secondary’ 
employers. If it did, strikes would often be hopelessly 
crippled. Instead the Act recognizes and undertakes 
to reconcile the competing claims of unions to strike 
and of bystanders to be free of harm from so-called 
‘secondary boycotts.’ By Sec. 13, the right to strike 
is preserved ‘except as specifically provided for 
herein,’ * • * 

“ ‘A union’s inducements or encouragements reaching 
individual employees of neutral employers only as they 
happen to approach the picketed place of business 
generally are not aimed at concerted, as distinguished 
from individual, conduct by such employees. Generally, 
therefore, such actions do not come within the pro¬ 
scription of Sec. 8(b)(4). * * *’ NLRB v. Interna¬ 
tional Rice Milling Co. 341 U.S. 665, 671 (28 LRRM 
2105). We take this to mean that a union may lawfully 
inflict harm on a neutral employer, without violating 
Sec. 8(b)(4), so long as the harm is merely incidental 
to a traditionally lawful primary strike, conducted at 
the place where the primary employer does business. 
(Emphasis ours) 

“The trouble lies in determining what is ‘incidental’ 
and ‘primary’ in a case like this where the primary 
employer’s business, travelling about on wheels, rolls 
up to the secondary employer’s door or onto his prem¬ 
ises. To hold that, in such circumstances, the union 
may not there picket the primary employer in any way 
because the secondary employer might thereby be in¬ 
jured would be virtually to deprive the union of a 

powerful weapon which Congress meant to preserve. 

* • * >» 


Further in the decision, Judge Frank states that since 
the Board had decided the Service Trade Chauffeurs case, 
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it had formulated the criteria in the Moore Dry Dock case, 
and as those criteria had not been formulated when the 
Board decided the Howland case, he ordered the case re¬ 
manded for the taking of additional testimony and as he 
stated in the opinion: 

“If this picketing met the criteria announced in the 
Sailor’s union case, then it was not unlawful because 
the employees of the secondary employers or the em¬ 
ployees of other employers, due to their habitual un¬ 
willingness to cross picket lines, refused to do so, for 
such effects are within the realm of the incident. 
Nor, if otherwise lawful, was the picketing unlawful 
because it induced or encouraged concerted conduct, 
not of the neutral employers’ employees, but of their 
customers, since the prohibition of Sec. 8(b)(4) does 
not extend to such solicitation of customers.” 

We regard as a sound interpretation of the Act the prin¬ 
ciples laid down in Sailors Union of the Pacific, 92 NLRB 
547. 

Judge Frank further distinguished the violation at the 
Reed warehouse because no trucks operated by the pri¬ 
mary employer (Delivery) were present at the warehouse, 
nor were any of its employees there engaged in the primary 
employer’s business. 

In the instant case, the Trial Examiner found that re¬ 
spondent picketed only when the trucks were in front of 
the secondary employers’ places of business—the retail 
outlets, or when the driver delivering Coca Cola was on 
the premises of the secondary employer and there is no 
evidence in this record to show otherwise, though photo¬ 
graphs and other types of witnesses were used to try to 
justify such a violation. After remand by the Second Cir¬ 
cuit Court in the Service Trade case, supra, the Board 
notified the parties to submit further evidence, in accord¬ 
ance with the directive of the court, and after the Board 
received no response from the parties, it reviewed the rec¬ 
ord and made a further supplemental decision (97 NLRB 
123) and found as follows: 
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“The Board concludes that the picketing was not 
strictly limited to times when trucks of Delivery were 
located on the store premises nor to times when the 
primary employer Delivery was engaged in its normal 
business at the stores • • * . 

“Further, at least in one instance, the placard borne 
by the pickets stated that the respondent’s dispute was 
with the secondary employer.” 

This decision was later affirmed by the Second Circuit 
Court of Appeals in 199 Fed. (2d) 709 in a per curiam 
opinion as follows: 

“Per Curiam:— The former petition of the National 
Labor Relations Board for enforcement of its order 
that the union cease picketing the secondary employer 
was referred back to the Board in order that it might 
determine whether the union had met the standards as 
to permissible picketing of a secondary employer which 
it had set up in the Sailors Union Case, 92 N.L.R.B. 
547 (27 LRRM 1108). N.L.R.B. v. Service Trades 
Chauffeurs, Salesmen & Helpers, Local 145 et al., 2 
Cir., 191 F. 2d 65 (28 LRRM 2450). Upon the fore¬ 
going remand the Board held that the above mentioned 
standards were not met. There was evidence that they 
were not met because the picketing, instead of being 
limited to the time when the trucks arrived, continued 
for extended periods thereafter. If there was any 
other fair interpretation of the facts the union could 
have offered evidence in support of its position, but it 
did not do so. 

“Enforcement of the order of the Board is accordingly 
granted.” 

It should be noted in the Service Trade case, supra, that 
the Bridgeport Delivery Service had a garage where all of 
its trucks were stored, repaired and maintained. Further, 
the union picketed the garage. The Second Circuit Court 
stated that under Sec. 8(b)(4)(A), the union could picket 
Reed and Howland when Delivery trucks were at or on the 
premises of the various department stores. The union 
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could picket at the various department stores,—the sec¬ 
ondary employers—whenever the Delivery Service trucks 
were there carrying on the normal business of Delivery at 
the secondary employer’s place of business. 

The standards set forth in Moore Dry Dock, supra, and 
Service Trade, supra, have been followed by a decision of 
the West Virginia State Court in Ohio Advertising Corp. 
v. Sign Painters Local Union 207, Supreme Ct. of Appeals, 
W. Va., 76 S.E. (2) 113. We are citing this case because 
of the reasoning of the West Virginia Supreme Court in 
holding that a neutral employer was not completely ab¬ 
solved or protected and that the picketing of a gasoline 
station where nonunion painters were employed was actu¬ 
ally primary picketing because the criteria and standards 
set forth in Moore Dry Dock, supra, and Sendee Trade, 
supra, were followed. 

The union picketed the place of business or shop of the 
company, and thereafter sent a picket to an American Oil 
Company gas station in Wheeling, West Virginia, where 
employees of Ohio Advertising were painting a sign. A 
picket appeared and patrolled the gas station with the fol¬ 
lowing legend: “Men working on sign are not members of 
Sign Painters Local Union 207.” Other places where Ohio 
Advertising had sign painting jobs were likewise picketed. 

The lower court enjoined the respondent union from 
“any way interfering with the customers and lawful con¬ 
tracts, contractors or contractees of the plaintiff by bring¬ 
ing pressure of influence upon such customers” and “from 
picketing plaintiff’s customers and their places of busi¬ 
ness.” 

The Supreme Court reversed and held picketing legal 
and valid and based its decision primarily upon the Second 
Circuit Court’s decision in Service Trade, supra . The 
Court said: 

“ * * # We must, in considering the main issue thus 
presented, as to whether this picketing constituted a 
secondary boycott of the filling station, and was, there¬ 
fore, unlawful, first resolve what is perhaps the more 
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intricate problem of whether the defendants had a law¬ 
ful right to picket the work done upon the sign itself. 
No one has questioned the right of the union to picket 
the principal place of business of the Ohio Valley Ad¬ 
vertising Corporation, which procedure was followed 
over a long period of time. Such picketing, because of 
the ambulatory nature of that company’s business, 
wras ineffective, and the defendants elected to follow a 
procedure which would more forcefully bring to the 
attention of the public the fact that the advertising 
corporation’s employees were not members of the sign 
painters’ union of the A. F. of L. 

“Bakery & Pastry Drivers Local v. Wohl, 1942, 315 
U. S. 769, 62 S. Ct. 816, 86 L. Ed. 1178 (10 LRR Man. 
507), dealt with the question of the rights of a union 
to picket independent peddlers and small retail bak¬ 
eries to whom they made deliveries. In reversing an 
injunction decree which had been sustained by the 
New York Court of Appeals, the Supreme Court said: 

“ ‘A state is not required to tolerate in all circum¬ 
stances even peaceful picketing by an individual. But 
so far as we can tell, respondents’ mobility and their 
insulation from the public as middlemen make it prac¬ 
tically impossible for petitioners to make known their 
legitimate grievances to the public whose patronage 
w T as sustaining the peddler system except by the means 
here employed and contemplated; and those means are 
such as to have slight, if any, repercussions upon the 
interests of strangers to the issue.’ 

“The Supreme Court in distinguishing its holding in 
another case handed down on the same day had this to 
say: 

“ ‘The line drawn by Texas in this case is not the 
line drawn by New York in the Wohl case. The dis¬ 
pute there related to conditions under which bakery 
products -were sold and delivered to retailers. The 
business of the retailers was therefore directly invoked 
in the dispute. In picketing the retail establishments, 
the union members would only be following the sub¬ 
ject matter of their dispute.’ Carpenters & Joiners 
Union of America, et al. v. Ritters’ Cafe, et al., 315 
U. S. 722, 62 S. Ct. 807, 86 L. Ed. 1143 (10 LRR Man. 
511). 
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“Ambulatory Nature 

“While we do not say that all businesses of an am¬ 
bulatory nature may lawfully be picketed at whatever 
place the employees of that concern may be at work, 
we are of the opinion that the peculiar nature of the 
work done by the Ohio Valley Advertising Corporation 
brings this case squarely within the holding of the 
Wohl and other similar cases of the Supreme Court of 
the United States. Therefore, w^e hold that the picket¬ 
ing of the painting of the sign at the American Oil 
Company service station w T as permissible as long as 
the information contained upon the picket’s banner 
was true and clearly showed that the picketing was 
limited to the painting of the sign. Blossom Dairy Co. 
v. International Brotherhood of Teamsters, 125 W. Va. 
165, 23 S. E. 2d 645 (11 LRR Man. 794). 

* * • « • 

“The principles which have been established by con¬ 
gressional acts and judicial determination in defining 
rights of participants in industrial disputes may seem 
harsh, particularly as they are applied to so-called 
neutrals in such disputes. This Court, however, is 
bound by Acts of the Congress and by the decisions of 
the Supreme Court of the United States. It has now 
been, we believe, well established that it is repugnant 
to the First and Fourteenth Amendments to the Fed¬ 
eral Constitution to deny the right of free communi¬ 
cation to either party engaged in an industrial dispute, 
and this right is not limited to the employer and his 
employees who are directly involved in a controversy 
so long as the publication is unattended by violence, 
coercion, or conduct otherwise unlawful. 

***** 

“We do not consider it necessary to discuss in de¬ 
tail or determine whether the final decree of the trial 
court was too broad, and dealt in legal generalities 
rather than to specifically advise the parties of their 
rights under it, in view of the position we have taken 
with reference to the merits of the case. However, we 
do approve the statement contained in the opinion of 
the Supreme Court of the United States in Milk Wagon 
Drivers Union v. Meadowmoor Dairies, 1941. 312 IT. S. 
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287, 61 S. Ct. 552, 85 L. Ed. 836 (7 LRR Man. 310), to 
the effect that: 

“ ‘In the exceptional cases warranting restraint upon 
normally free conduct, the restraint ought to be defined 
by clear and guarded language. According to the best 
practice, a judge himself should draw the specific terms 
of such restraint and not rely upon drafts submitted 
by the parties/ ” 

It should be noted that in the Ohio Advertising case the 
Supreme Court of West Virginia quoted from A. F. of L. 
v. Swing, 312 U. S. 321, that a State cannot exclude work¬ 
ingmen from peacefully exercising the right of free com¬ 
munication by drawing the circle of economic competition 
between employers and workers so small as to contain only 
an employer and those directly employed by him. The Gen¬ 
eral Counsel is construing Section 8(b)(4)(A) so as to 
limit the on-strike picketing only at the plant of the Coca 
Cola Company. This is not the situs of the labor dispute. 
The Coca Cola Company sells, transports and delivers 
Coca Cola and the drivers perform their work tasks in all 
of the retail outlets. This is where the driver-salesmen 
perform their work. Therefore, the General Counsel draws 
the circle of restriction by preventing these driver-sales¬ 
men from carrying their message of the strike to the pub¬ 
lic. The West Virginia Supreme Court was deeply im¬ 
pressed with the principles enunciated in Moore Dry Dock 
case and with the opinion of the Second Circuit Court of 
Appeals in N.L.R.B. v. Service Trades Chauffeurs, supra, 
and stated: “This Court approves the rules laid down 
therein governing picketing of the premises of a secondary 
employer, * * * Thus, we have a State Court following 
the principles of Moore Dry Dock as being sound. 

We submit, therefore, that the on-strike picketing on the 
basis of the findings of fact of the Trial Examiner and on 
the authorities by the Courts and the Board, is legal and 
valid primary picketing. 

The General Counsel has cited the cases of Amalgamated 
Meatcutters Local 303 ( Western, Inc.), 93 NLRB 336, and 
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United Construction Workers (Kanawha Coal Operators 
Ass’n) 94 NLRB 1731. It is significant to point out that in 
both of these cases, all or a majority of the employees in¬ 
volved were permanently situated at the plant proper. 
Moreover, the type of businesses in which the companies 
were engaged is entirely different from that of the Coca 
Cola Company. 

In the Western case the Union did not seek to represent 
any of the employers operating the trucks. In the Kanawha 
case the picketing was not confined to the time when the 
timbermen’s trucks were at the secondary premises, but 
occurred both before the arrival of the trucks and after 
their departure. These cannot be analogous to the case at 
bar when the Trial Examiner found that picketing; was 
done only “(1) when the truck was parked at the curb or 
(2) when the driver or his helper were in the store.” 

Point II 

The Board erred in ruling that petitioner violated Sections 
8(b)(4)(A) of the Act by patrolling with 'Triends" signs in front 
of retail stores where Coca Cola was sold, since the objective 
of the petitioner was to advise the public of the dispute with 
the Coca Cola Company, and, therefore, lawful. 

The use of “Friends” signs commonly referred to as 
44 consumer picketing” has long been the technique by 
which Unions advance their legitimate objectives through 
appeals to the purchasing public, and is protected by Sec¬ 
tion 7 of the Act. 

A strong argument in support of the validity of consumer 
picketing is set forth in the brief of the General Counsel on 
file with the Ninth Circuit Court of Appeals in Capital 
Service, Inc., supra, No. 13416, pages 24 through 55. At 
page 53, it is stated: 

“In sum, an appeal to the ultimate consumers not 
to purchase the products of a firm whom the Union is 
attempting to organize was a protected activity uUder 
Section 7 of the Wagner Act; it would continue to be 
protected under Section 7 of the N.L.R.A. as amended, 
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unless relieved of such protection by 8(b)(4). Since 
8(b) (4) does not prohibit such activity, it remains pro¬ 
tected under Section 7. This conclusion is valid . . . 

“Consistent with the foregoing analysis, the Board 
has recognized that appeals by employees and their 
representatives to ultimate consumers not to purchase 
the products of an employer with whom there is a la¬ 
bor dispute are protected concerted activities under 
Section 7. (Citing cases) 

The General Counsel in the instant case imposes great 
emphasis on the fact that consumer picketing occurred in 
front of store entrances where deliveries were made and 
where employees of the neutral employers also passed to 
and from their jobs and therein lies the violation of Sec¬ 
tion 8(b)(4)(A). 

In the case of Capital Service, Inc., supra, wherein 
a violation of 8(b)(4)(A) was found because of direct 
inducement of drivers of supplies not to make de¬ 
liveries and other unlawful conduct at entrances, specifi¬ 
cally designated as delivery entrances, the General Counsel 
unequivocally stated that he made no contention that re¬ 
spondents violated Sec. 8(b)(4)(A) by picketing the cus¬ 
tomer entrances of the secondary employers. 

In the instant case all of the 1 1 Friends’’ picketing was 
done in front of the customer entrance. In a few isolated 
incidents, i.e., Buckingham and Maryland Supermarket, 
the pickets’ path passed a delivery entrance, used for heavy 
produce, only because of the close proximity of such deliv¬ 
ery entrance to the main or customer entrance. However, 
never at any time were the pickets in front of the delivery 
entrances for the purpose of preventing deliveries. At 
Buckingham there was a door parallel to and about 20 feet 
from the customer entrance that was locked and pickets 
with “Friends” signs walked the length of the building 
and passed by this door. There was no entrance from the 
sidewalk to it and it was not what would be termed a de¬ 
livery entrance. At Maryland Supermarket there is a de¬ 
livery entrance running through an alley on the side which 
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entrance was passed by the pickets in the course of their 
patrol but not for the purpose of per se picketing such en¬ 
trance. 

It is clear and apparent from the record that at no time 
was there any evidence of direct or indirect inducement of 
drivers of suppliers not to make deliveries at delivery en¬ 
trances. 

At the customer entrance there was an inducement, but it 
was directed to the public not to purchase Coca Cola and 
such activity by the very admission of the General Counsel 
is legal. | 

If your petitioner is held to have violated Sec. 8(b)(4) 
(A) because he picketed a common entrance used by cus¬ 
tomers and suppliers or because he inadvertently passed a 
delivery entrance in close proximity to the customer en¬ 
trance, then under the Boards analogy, the fate of the 
Union hangs on the ridiculous conclusion of the number of 
doors a merchant has in his store. 

Rather the test should be a determination of the Union’s 
objective. If consumer picketing is for a legal objective, 
as the Trial Examiner finds in the instant case, why should 
it become illegal simply because there is no separate en¬ 
trance for deliverymen ? And, in the instant case, scores of 
the outlets had but one entrance in common used by cus¬ 
tomers, deliverymen and employees. 

It is submitted that there should not be a different yard¬ 
stick used in situations where there is a common entrance 
than in those where there are two entrances, but that the 
question regardless of the types of entrances should be: 
Is the objective of the Union to induce or encourage em¬ 
ployees of a neutral employer to cease work? If it is not, 
then the picketing is legal. 

We submit that all the picketing here was in front of the 
stores where the customer door was located. At these cus¬ 
tomer doors, deliveries were likewise made at all stores. 
The Court may take judicial notice that deliveries are 
made in all small stores, or the average type of store, 
through all customers’ entrances. On the General Coun- 
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sel’s theory, all consumer picketing would be abolished be¬ 
cause if any delivery is made, or if an employee goes in the 
customer door, this fact would prohibit consumer picket¬ 
ing. Under that argument, if the striking drivers stood in 
front of these doors and passed out handbills with a con¬ 
sumer message on them, it would be a violation, because he 
would be passing out handbills to consumers while em¬ 
ployees were making deliveries at the consumer entrance. 
Neither could we walk a picket on a sidewalk generally in 
any part of the city, passing the front of a store, because 
we would pass by an employer or delivery entrance. 

The message on the “Friends” sign was directed to the 
consuming public and did not and could not induce or en¬ 
courage a concerted refusal to deliver. The message car¬ 
ried on the “Friends’’ sign was a message to the public 
that when they went into the store to buy another Cola 
drink, to please not buy Coca Cola. The message on the 
sign was clearly directed to the consuming public. The 
General Counsel, however, argues that this sign induced 
and encouraged a concerted refusal by virtue of the fact 
that certain drivers seeing a picket line, drove on by. In 
other words, the General Counsel argues that the mere 
fact that the drivers saw the pickets, or may even have 
read the ‘ 1 Friends” signs, drove on by, constitutes an in¬ 
ducement and encouragement not to deliver. This argu¬ 
ment is untenable in the light of the instructions and ef¬ 
forts of the Teamsters Joint Council to prevent any cessa¬ 
tion of deliveries at retail outlets. The fact that a few indi¬ 
viduals through independent, voluntary action, and con¬ 
trary to instructions, temporarily skipped a delivery, fails 
to support the General Counsel’s contention, because Con¬ 
gress never intended under the Act to impose restriction 
upon an individual’s convictions that abhor the thought of 
crossing any picket line. 

The record is replete with evidence of the precautions 
taken by the petitioner and the Teamsters Joint Council, 
wherein all Teamsters Local Unions were notified that this 
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was a consumer line and not a picket line,—and all mem¬ 
bers were cautioned to be sure and make their deliveries. 
(Jt. App. 135-144 inc.) 

A. In Relation to the Number of Instances of Picketing 
Skipped Deliveries Were Insignificant or Resulted 
Through Independent Action of a Driver. 

There were in excess of 100 stores picketed (Jt. App. 44) 
with “Friends’’ signs during the period February 14-May 
10, 1953 by petitioner. Bearing in mind that there were 
five other Local Unions affiliates of Teamsters Joint Coun¬ 
cil 55, other than petitioner, i.e., Local 246 (Milk and Dairy 
Drivers); Local 730 (Warehouse Employees); Local 33 
(Bakery Drivers); Local 639 (Heavy Hauling Drivers); 
Local 922 (Oil Drivers); all of which in most conservative 
figures, completed 1,000 deliveries during the aforesaid pe¬ 
riod at outlets which sold Coca Cola. 

In five days of picketing at Buckingham Market, only two 
deliveries were missed, or claimed to have been missed (Jt. 
App. 89) and that on the first day. King, driver for Royal 
Crown, testified that he was ordered to go in and make his 
delivery and he knew that the union wanted him to cross 
the line, but he did not do so because of what he called 
“principle.” (Jt. App. 113) 

The evidence shows that the Rock Creek Gingerale driver 
drove by but that he was not called to testify and we do not 
know his actual reasons for driving by and not making de¬ 
livery. The balance of the week at Buckingham’s all types 
and kinds of deliveries were made through the line. If 
there was any concerted activity—why were not deliveries 
refused? 

At Fairfax Food Town there were five or six days (Jt. 
App. 93) of picketing, all deliveries were made. At Brod¬ 
sky’s there was one week of picketing and no deliveries 
were missed (R. 360); likewise, at Train’s and no deliv¬ 
eries were missed other than an ice cream driver (R. 751) 
who drove by on the opposite side of the street but came 
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back the next day and the subsequent days and made his 
deliveries. At Brinsfield’s Drug there were three days of 
picketing and all deliveries were made (R. 594); likewise, 
at Pyles Market. From the testimony of both Anderson 
(R. 2623), Pepperidge Farm Driver, and Haw’kins (R. 
1454), driver for Bamby bread, there were no deliveries 
missed at Pyles market. At Beatrice Baker’s delicatessen, 
there were no deliveries missed or skipped, and at Lytton’s 
grocery, 6th & H Streets, no deliveries were missed. Sibold 
(R. 1145), Keister (R. 1128), Silverman (R. 1082), testified 
to this. At Hardesty’s market (R. 115), no deliveries were 
missed; at Harroway market (R. 209) (Park Road), no de¬ 
liveries were missed. An unidentified beer driver was re¬ 
ported but later came back. At Mt. Pleasant Gas Station 
no deliveries were missed (R. 107). 

At Ackman’s grocery, Bonselle, meat driver, who went 
through Friends signs at three other stores, missed Ack- 
man (R. 1480 and 1481) on his own judgment when two 
pickets were in front. At Rvland’s, no deliveries were 
missed other than a Briggs driver who followed orders of 
the Company. Dempsey, the driver, went into the store 
and called the Company (Jt. App. 99); he did not call Bell, 
Business Agent until later, after the incident had occurred. 
Dempsey did not talk to Bell before he saw the Friends 
sign, but after he had gone into Ryland’s and after he re¬ 
ceived orders from the Briggs Company. 

At Argonne Market, Custer, driver for Bond Bread, did 
not read the sign and rode on by (R. 1288). Zahra had a 
grudge against the Coca Cola Company (Jt. App. 146, 147, 
150, 152) and on his own personal decision would not make 
a delivery. Garland Robey, driver for Thompson’s dairy, 
testified he saw the sign and did not know what to do; that 
he did not read it but passed on by; that he went in that 
evening; that he knew he had to pass through the sign and 
knew the union wanted him to go through it (R. 1000). He 
went back the next day and served the store. These were 
the only three drivers involved at Argonne Market and all 
the rest made their deliveries. 
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Ertter’s Market was picketed and no deliveries were 
missed (R. 169). 

The drivers whose testimony is in this record passed by 
the Friends signs, all testified they did not read the sign, 
and that later when they went into their plants and w r ere 
notified by their employers, by other drivers, or by their 
union that it w^as a consumer sign and not a picket sign, 
they went back and made their deliveries. After seeing the 
picket line in front of a store, because of the traditional 
objection of union men to pass through a picket line, they 
drove on by. 

What was the cause of their passing the store? Cer¬ 
tainly, it was not caused by the message on the sign, be¬ 
cause they did not read it, but it was caused by the tradi¬ 
tional principle of a trade unionist not to cross a picket 
line. If a driver failed to cross he did so of his own voli¬ 
tion, based on an innate motive or reason because he saw 
pickets walking, does that fact destroy the validity of con¬ 
sumer picketing? 

Consumer picketing is protected concerted activity under 
Section 7 of the Act. It is lawful and it is constitutionally 
protected. If a driver of a supplier refused to cross the 
line, it was not the picket sign that caused it. The wording 
on the sign did not cause it. That picket did not sav any¬ 
thing to him to cause him not to go through the line,—the 
individual judgment of the driver caused it. This cannot 
be charged to the picket signs, nor can the petitioner be 
held responsible for his action. It was this traditional 
principle that is innate in most trade unionists which peti¬ 
tioner and the Teamsters Joint Council tried to overcome 
by issuing orders to cross the consumer signs, (Jt. App. 
135-144 inc.)—and they were eminently successful. 

Certainly, by analogy of reasoning in the Service Trade 
Chauffeurs case, supra, based on the reasoning of Judge 
Frank, as to primary “On Strike” signs, if consumer pick¬ 
eting is valid, abnitio, and if a union man walked up to a 
consumer picket sign and refused to cross on principle, that 
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would only be an incidental effect, and would not destroy 
the validity of the picketing. 

Even assuming that the drivers who missed deliveries 
actually read the “Friends” picket sign, and after reading 
same, refused to cross the line, it would seem that what 
Judge Frank said in the Service Trades Chauffeurs case, 
supra, that such effects are “within the realm of the inci¬ 
dental.” 

There is no evidence in this case that any picket, by or¬ 
der or direction, asked or encouraged or induced a sup¬ 
plier’s employee not to cross the line. The only evidence 
where a picket spoke to a driver of a supplier was Morris- 
sette talking to King (Jt. App. 116), driver for Royal 
Crown, and the evidence is clear that no request was made 
of King not to make delivery. Morisette was produced by 
one of the charging parties and was not examined on this 
point nor did he refute King’s testimony. At Argonne 
Market, Morrissette told the Heilman mayonnaise driver to 
cross. 

Winchester, driver for Bond Bread, went into the store 
through the line; arranged his merchandise and came out, 
and as he was getting into his truck, one of the pickets 
asked him if he was going to cross the line, or was he not 
going to cross the line (Jt. App. 84). This was a mere 
question put to Winchester—not a request not to cross the 
line. 

At Ryland’s delicatessen, driver Mecum, after he had 
been in the store and crossed the line, came out and had a 
discussion with a picket, but Mecum was not asked by the 
pickets not to serve the store (Jt. App. 1159). Thus, a few 
drivers who drove past and refused to make deliveries, did 
so of their own volition. Most of them testified that they 
did not read the sign, namely, Custer (R. 1288) (Bond 
Bread driver at Argonne); Thompson Milk driver, and 
Zahra (Jt. App. 146), Sunbeam Bread driver. 

Particularly in the case of Zahra, it cannot be logically 
or legally sustained that the union is responsible for his 
conduct in refusing to serve the Argonne and Calflorida 


57 


outlets. Zahra, a former employee of Coca Cola, had a per¬ 
sonal grudge against the Company and notwithstanding 
repeated instructions from his Business Agent to serve all 
stores on his route, irrespective of the pickets, he ada¬ 
mantly refused. 

In the case of Dempsey, in delivering his meat products 
he encountered the picket line and called one Bell, his Busi¬ 
ness Agent, for instructions, who, in turn, told Dempsey to 
use his own discretion (Jt. App. 97 and 98). The action by 
Bell in itself does not show any attempt to induce the 
driver not to cross the picket line, and in the light of the 
testimony adduced in the Baltimore Building-Construction 
Trades Council, 108 NLRB 221, decided July 1, 1954, such 
conduct on the part of Bell would not now be held to be 
illegal by the Board. Conduct similar to Bell’s is glaring 
by its repetition in the Baltimore case and the Court is 
urgently requested to read the testimony as is contained in 
the Trial Examiner’s Intermediate Report, pp. 8 and 9. 
To recite some of the incidents occurring at the Jessups 
and Claremont jobs, the following is submitted: 

“When Stover’s employees, Miles and Conigliaro, re¬ 
ported on the job March 25, and saw the pickets carry¬ 
ing signs, neither bothered to read the signs though 
Miles noted that the picketing appeared to be spon¬ 
sored by the Building Trades. * * * Miles called Stover 
* * * and stated he would not work until he called the 
union hall. * * # Miles called the hall, talked with 
Walker (assistant financial secretary and a delegate to 
the Council), and then reported to Stover that he could 
not work on the Jessups job. * * * ” 

• * * • • 

“Albert B. Carozza, president of the R. & C. Painting 
Co., testified that his painters left the project on March 
25, when the picketing started; that on the 25th or 26th, 
he called Joseph Wolfe, Business Agent of the Paint¬ 
ers Local, and inquired what could be done about his 
employees crossing or not crossing the picket line and 
what directions Wolfe would give them. W 7 olfe replied 
that he would not tell the men to cross or not to cross 
the picket line, and that the matter was entirely up to 
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the men, who were members of the union and who 
knew what the consequences would be if they crossed 
the line. Carozza inquired what the consequences 
would be, and Wolfe stated that he could not tell Ca¬ 
rozza, but that if any of the men would call him, he 
could tell the men. 

* • • • * 

“Muntain’s testimony was in substantial accord with 
Hamilton’s. He testified further that Walker reported 
to him the receipt of phone calls from members on the 
Jessups job and inquired what he should tell them. 
Muntain directed Walker to answer such inquiring 
members by giving them the message that they were 
‘free, white, and twenty-one,’ that they could decide 
for themselves what to do, ‘just the same as we have 
been doing throughout the years/ and that ‘we cer¬ 
tainly weren’t going to tell them not to cross the picket 
line,’ ” 

The Board, notwithstanding such testimony, in the Balti¬ 
more case, completely condoned the action of these union 
officials, in reversing the Trial Examiner, while in the in¬ 
stant case it held the conduct of Bell illegal because he did 
not instruct Dempsey to make his deliveries. It is immedi¬ 
ately apparent that the action of the Board in the instant 
case is wholly and entirely inconsistent with its holding in 
the Baltimore case. 

B. The Board Has Held That Consumer Picketing 

Is Legal. 

In Crowley Milk Co., Inc., 102 N.L.R.B. 996, the Board 
held that picketing at the premises of two of the customers 
of Crowley Milk for the purpose of inducing the public not 
to buy the Crowley products sold at such premises was 
legal activity. The Board stated: 

“With respect to the alleged secondary boycott, 
Smith admitted at the second hearing that he had pick¬ 
eted two of the Respondent’s customers. The only 
establishment identified was the Guernsey Crest Ice 
Cream Company of Paterson, where it appears that a 
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picket sign was carried in front of the customers ’ en¬ 
trance. The sign read in effect 4 This establishment 
sells products of Crowley’s Milk Company, which 
Company is on strike. Please do not buy Crowley’s 
products. Teamsters Local 680 A.F.L.’ When asked 
by Respondent’s counsel at the second hearing if he 
did not picket Crowley’s customers to influence the 
customers’ employees to cease handling Crowley’s 
products, Smith answered ‘we picketed the stores so 
that the customers would not buy Crowley’s products.’ 
• # * • * 

“It is clear from the record that in picketing the 
premises of the Respondent’s customers the Union in¬ 
tended to institute a consumer boycott only. There is 
no evidence, either direct or circumstantial, that the 
Union made any appeal to employees of the Respond¬ 
ent’s customers, or ever picketed the employee or de¬ 
livery entrances of any of the customers. In the cir¬ 
cumstances the Union’s secondary picketing, whether 
it be viewed as a direct appeal to the Respondent’s 
customers or as an appeal to those doing business with 
the Respondent’s customers, was not violative of Sec¬ 
tion 8(b)(4)(A) of the Act. Recently, the Court of 
Appeals for the Second Circuit, in remanding a pro¬ 
ceeding to the Board with instructions to test certain 
picketing against the standards which the Board estab¬ 
lished in the Moore Dry Dock case, said: 

“If this picketing met the criteria announced in 
the (Moore Dry Dock) case, then it w T as not unlawful 
because employees of the secondary employers or 
employees of other employers, due to their habitual 
unwillingness to cross picket lines, refuse to do so, 
for such effects are within the realm of the ‘inci¬ 
dental.’ Nor, if otherwise lawful, was the picketing 
unlawful because it induced or encouraged concerted 
conduct, not of the neutral employers’ employees, 
but of their customers, since the prohibition of Sec¬ 
tion 8(b)(4) does not extend to such solicitation of 
customers. (Emphasis supplied.)” (Note: Emphasis 
supplied by Ct. of Appeals) 

Likewise, it is difficult, if not impossible, to reconcile the 
rationale applied by the Board in the instant case with that 
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applied in Baltimore Building and Construction Trades 
Council, supra, handed down July 1, 1954. In the Balti¬ 
more Building Trades case the respondent union in an ef¬ 
fort to organize, placed pickets at the entrances to a num¬ 
ber of building projects where non-union and union trades 
were engaged. The pickets carried signs which stated that 
the job w^as being picketed for the purpose of organization, 
and inviting employees to join their A.F.L. craft union. 
The effect of the picketing was that most of the already- 
unionized employees on the project being picketed refused 
to cross the picket lines. The Board in its opinion, in over¬ 
ruling the Trial Examiner stated: 

“The Trial Examiner found that the picketing vio¬ 
lated Section 8(b)(4)(A) of the Act. He reasoned 
that, although the Kespondents did not call for such 
action by way of instructions, pickets or picket signs, 
they expected that many union members would refuse 
to cross the picket line and it was therefore ‘incumbent 
upon them to take affirmative action to negative the 
inducement which the mere existence of the picket line 
constituted, by ordering the men back to work.’ We 
do not agree with this reasoning of the Trial Exam¬ 
iner. Logically applied, it 'would outlaw substantially 
all primary picketing. Yet the legislative history of 
Section 8(b)(4)(A) is clear that by that section Con¬ 
gress intended to make unlawful only secondary boy¬ 
cotts and secondary strike activities and not conduct 
‘which was traditional and permissible in a primary 
action.’ The question to be decided therefore is 
whether the picketing followed herein was traditional 
primarv activitv or secondary activity proscribed by 
Section 8(b)(4)(A). 

“The difficulty of differentiating the two types of 
activity in this case arises from the fact that the pri¬ 
mary employers with whom the dispute exists and the 
neutral employers occupy the same job situs. In this 
situation the Board recognizes that the traditional 
right of a union to picket at the location of a labor 
dispute and the competing right of a neutral employer 
to be free from picketing in a controversy in which it 
is not directly involved cannot be absolute. The prob- 
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lem is one of balancing rights. When the picketing 
union by its picketing signs or by its conduct on the 
picket line or elsewhere indicates that the dispute ex¬ 
tends beyond the primary employer, and thereby di¬ 
rectly seeks to enlist the active participation of em¬ 
ployees of neutral employers, the picketing union vio¬ 
lates the secondary boycott provisions of the Act. On 
the other hand, if the picketing union by its signs and 
conduct does indicate that its disagreement is only 
with the primary employer, its conduct is primary and 
lawful even though employees of neutral employers 
may of their own volition refuse to cross the picket 
line and thereby exert pressure on the primary em¬ 
ployer. These secondary effects of legitimate primary 
picketing must be regarded as incidental in the light 
of the legislative history of the Taft-ffartley Act. 
(Emphasis supplied) 

“In the present case, the picket signs indicated 
clearly that the picketing was for the purpose of per¬ 
suading the nonunion men on the project to join the 
Union. The conduct of the pickets was consistent with 
the legends on the signs they carried. They made no 
attempt to persuade employees not to go to work, but 
handed out authorization cards Avhen asked for the 
same and responded to inquiries by stating that the 
Council was engaged in an organizing campaign. 
There is no evidence that the Respondents were en¬ 
gaging in secondary picketing under the guise of con¬ 
ducting an organizational campaign. There is also 
lacking any substantial evidence that away from the 
picket line the Respondents instructed or attempted to 
persuade the unionized employees of secondary em¬ 
ployers to respect the picket line. In these circum¬ 
stances, we hold, contrary to the Trial Examiner, that 
in their picketing the Respondents were engaged in 
lawful primary activity and did not violate Section 
8(b)(4)(A) of the Act. We shall therefore dismiss 
the complaint. ,, 

C. First Amendment Permits Consumer Picketing.; 

Consumer picketing is constitutionally protected under 
the First Amendment. To place pickets in front of a 
retail outlet with a sign requesting the purchasing public 
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not to buy Coca Cola is a form of free speech under 
constitutional sanction. 

See: Bakery & Pastry Drivers v. Wold, 315 U.S. 769. 

Milk Wagon Drivers Union v. Lake Valley Farm 
Products, 311 U.S. 91. 

In the case of American Federation of Labor v. Swing, 
312 U.S. 321, pickets patrolled before a beauty shop in an 
effort to unionize its employees. The owner successfully 
obtained an injunction against the picketing as libelous, 
disorderly and as in interference with the freedom of his 
workers to remain unorganized. The Supreme Court 
through Justice Frankfurter states: 

“We are asked to sustain a decree which for pur¬ 
poses of this case asserts as the common lawr of a state 
that there can be no ‘peaceful picketing or peaceful 
persuasion in relation to any dispute between an em¬ 
ployer and a trade union unless employer’s own em¬ 
ployees are in controversy with him. 

“Such a ban of free communication is inconsistent 
with the guarantee of freedom of speech.” 

Further, the Court stated neither the legislature nor 
the judiciary can deprive workingmen of the right to speak 
and picket merely “by drawing the circle of economic 
competition between employers and workers so small as 
to contain only an employer and those directly employed 
by him.” Freedom of speech, Justice Frankfurter con¬ 
cluded, can no more be denied to stranger pickets than to 
all strikers because all persons engaged in the “same 
industry” have an “interdependence of economic interest.” 

Since stranger picketing was constitutionally protected 
under the Fourteenth Amendment to prohibit a State from 
enjoining such picketing, the Court’s decision was fore¬ 
shadowed in Bakery Drivers v. Wohl, supra, which in¬ 
volved a clear case of consumer or product picketing 
where peddlers who refused to join a union and were work- 
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ing seven days a week, were purchasing bread and pastries 
and selling them to outlets. The Bread Drivers Union 
threatened to picket retail outlets and likewise picketed 
bakeries that sold to them. Justice Jackson ruled that the 
State of New York under the Fourteenth Amendment 
could not prohibit consumer or product picketing. In 
speaking of the right of the union to follow these peddlers 
to the retail outlets and in setting aside injunction issued 
by the New York Court, Justice Jackson stated: 

“A State is not required to tolerate in all places and 
all circumstances even peaceful picketing by an indi¬ 
vidual. But so far as we can tell, respondents’ 
mobility and their insulation from the public as 
middlemen made it practically impossible for peti¬ 
tioners to make known their legitimate grievances to 
the public whose patronage was sustaining the 
peddler system except by the means here employed 
and contemplated, and those means are such as to have 
slight, if any, repercussions upon the interests of 
strangers to the issue.” 

Thus, product picketing has been declared by the 
Supreme Court of the United States as constitutionally 
protected under the First Amendment as far as Congress 
is concerned, and under the Fourteenth Amendment as far 
as the State is concerned. 

Point III 

It was an arbitrary abuse of Board discretion to refuse to 
rule on petitioner's request for clarification of the Board order. 

The Trial Examiner in stating his conclusions under the 
intermediate report stated that it was unnecessary for 
him to rule on “ (1) whether the on strike picketing at the 
outlets was violative of Section 8(b) (4) (A), or was instead 
primary—and therefore legal action; and (2) the conten¬ 
tion that consumer picketing before secondary premises, 
where the picketed entrances are commonly used by 
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customers, employees, and deliverymen alike, is pro¬ 
hibited.’ J (Jt. App. 48, 49) 

The petitioner in its appeal to the Board requested a rul¬ 
ing on the legality of “on strike” and “Friends” picketing. 
The Board in its decision stated: 

“The Trial Examiner has failed to rule generally 
on the legality of the Respondent’s picketing in the 
vicinity of retail stores which sell Coca Cola. The 
Trial Examiner reasoned that even if this conduct was 
unlawful such a holding would only be corroborative 
of the violation found. We cannot agree. In our view, 
which is shared by all parties, the picketing in the 
vicinty of retail stores 'which handle Coca Cola is the 
principal issue in the case, and a failure of the Board 
to rule upon it might well require that the parties 
relitigate, either before the Board or in some other 
forum, issues which had been fully litigated here.” 
(Jt. App. 24) 

Notwithstanding this statement of the Board, it is 
apparent from a reading of the decision that the Board 
likewise failed to rule on the general issues to the extent 
that the petitioner would be apprised of its rights and 
obligations under 8(b)(4)(A). 

Because of the lack of clarity in the Board decision and 
the petitioner’s belief that it was entitled to a statement 
of their rights under the Section, petitioner petitioned the 
Board for declaratory judgment and/or clarification of 
the Board order (Jt. App. 54), under the authority of 
Administrative Procedure Act, U.S.C.A. Title 5, 1004(d), 
which provides: 

“The agency is authorized in its sound discretion to 
like effect as in the case of other orders to issue a 
declaratory order to terminate or remove uncertainty .” 
(Emphasis supplied). 

In the subject petition certain questions relating to the 
decision were propounded to the Board which are set forth 
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in (Jt. App., p. 54) and for the purpose of convenience a 
portion of them will be restated here: 

(a) Does the Board mean by the above statement 
that picketing at the premises of a secondary employer 
is per se a violation of Sec. 8(b) (4) (A) of the Act? or, 

(b) Does the Board mean by its decision that 
picketing at the premises of a secondary employer, 
under the circumstances as shown in this case, is 
proscribed only where respondent fails to see that its 
instructions directing all employees of neutral em¬ 
ployers to cross the line are carried out, or where 
union members refuse to cross a picket line because of 
a disinclination to do so? 

(c) Is “disinclination” of union members to pass 
a picket line in the circumstances of this case 
chargeable to the respondent making his refusal an 
illegal act of respondent where employees of neutral 
employers are specifically directed to make deliveries? 

(d) Does the Board mean by its decision that where 
the complainant has its business in the same state, or 
in a reasonable immediate area of its delivery outlets, 
that picketing by “on-strike” or “Friends” signs is 
illegal, regardless of its object? or 

(e) Does the Board mean that where the Company 
has its business without the state or without a reason¬ 
able immediate area of its delivery outlets, that 
picketing of that type carried on in this case is legal if 
the objective is legal? 

i 

(f) Does the fact that most all of the work per¬ 
formed by the employees in question is performed for 
the Company, not at the place of business of the 
Company, but on the trucks, loading and unloading at 
the outlet, servicing and repairing equipment at the 
outlet, selling the product and arranging the product 
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in a salesman-like manner to produce sales at the 
outlet have any bearing on the right of picketing where 
the object is simply to advertise the strike against the 
Company to the owners of the outlets and the general 
public? 

(g) Does the fact that where there is no delivery 
entrance at an outlet, but an entrance used in common 
by employees of the outlet, deliverymen of other 
employers and the customers of the outlets, affect the 
right to carry on the type of picketing as shown in 
this case at such common entrance where the object 
is to advertise the strike against the Company to the 
employers of the outlets and the general public? Under 
these circumstances, would the above type of picket¬ 
ing be a violation of Sec. 8(b)(4)(D) of the Act or 
-would that be protected activity not prohibited by the 
Act?” 

The Board denied the request contained in the petition, 
consequently leaving the petitioner as hopelessly confused 
as to what the case held as it was at the outset. 

In the last few months the personnel of the Board has 
been substantially changed. New members of the Board 
have made public statements on the question of ambulatory 
picketing. Indeed, in this very case Chairman Farmer 
and Member Rogers neither * ‘affirmed nor rejected” the 
principles of the Schultz, Moore Dry Dock, and Crowley’s 
Milk cases (supra) on which Petitioner mainly relies. It 
places the litigants in a rather helpless and fruitless 
situation when an agency has no opinion upon a law or a 
precedent in interpreting that law. Chairman Farmer 
has stated the Board can neither be happy nor sad, either 
for the Company or the Union, -when either of these two 
have disputed differences that come before the Board which 
culminate in a loss or win for either. This is judicially 
well said, but as far as this petitioner is concerned he 


could have just as judicially added that the parties have 
a right to know where they stand with certainty so as to 
be judicially guided in the future. 

Respectfully submitted, 

Martin P. O’Donoghue, 
Thomas X. Dunn, 

William J. Walsh, 

831 Tower Building, 
Washington 5, D. C., 
Attorneys for Petitioner. 


September, 1954. 
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STATEMENT OF QUESTION PRESENTED 

The question presented in Case No. 12,115 is whether or 
not on the basis of the record considered as a whole the 
National Labor Relations Board 1 had before it substantial 
evidence to support its findings and conclusion that Brew¬ 
ery and Beverage Drivers and Workers Local Union No. 
67, International Brotherhood of Teamsters, Warehouse¬ 
men, Chauffeurs, and Helpers of America, AFL, violated 
Section 8(b) (4) (A) of the National Labor Relations’ Act, 
as amended: 

1. By “On Strike ” 2 picketing of the Washington Coca- 

Cola Bottling Works, Inc’s., trucks while away from Com- 

; 

pany premises, and the remote premises of the Company’s 
customers, both despite the fact that the Company operates 
a large plant in Washington, D. C., readily susceptible to 
being picketed in full effectuation of a labor dispute between 
the Company and the Union; and 

2. By “Friends” picketing at the premises of the Com¬ 
pany’s customers in front of entrances used in the normal 
course of their employment by employees of the Company, 
its customers and their other suppliers. 

1 Throughout this Brief the National Labor Relations Board will be 
referred to as the Board; Brewery and Beverage Drivers and Workers, 
Local 67, I.B.T.W.C.H.A., AFL, as the Union; the National Labor Relations 
Act, as amended (61 Stat. 136, 20 U.S.O., Supp. V., Secs. 141 et seq.) as the 
Act: and Washington Coca-Cola Bottling Works, Inc., as the Company. 

* The wording on the “On Strike” signs was in two forms, as follows: (1) 
G. C. Exh. #2, “On Strike, Coca-Cola, International Brotherhood of Team¬ 
sters, Chauffeurs, Warehousemen and Helpers, Local Union No. 67, AFL”, 
and (2) “Coca-Cola, On Strike, Local 67, Brewery & Beverage Drivers 
Union, Approved by Teamsters Joint Council 55, AFL”. 

The wording on 'the “Friends” signs, G. C. Exh. #3, was as follows: 
“Friends when you go into this store please do not ask for Coca-Cola. It 
is not delivered by members of Brewery and Beverage Workers Union No. 
67, thus tending to decrease the earning opportunities of its members. If 
you desire a Cola drink, please select some other brand. Thanks. Brewery 
and Beverage Drivers Union Local 67, AFL.” 
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JURISDICTIONAL STATEMENT 

The Court has jurisdiction over Case No. 12,115 pursuant 
to the filing of the Petition therein by the Union, under 
Section 10(f) of the National Labor Relations Act, as 
amended. 
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I. 

STATEMENT OF THE CASE 

The Company is engaged in the manufacture, bottling 
and distribution of a soft drink known as “Coca-Cola” at its 
place of business at 400 Seventh Street, S. W., Washington, 
D. C. (Tr. 1734-1735). 3 On or about January 27, 1953, the 
Union called a strike against the Company, and established 
a picket line around the Company’s premises carrying “On 
Strike” picket signs (G. C. Exh. #2, fn 2, supra). 

The “On Strike” picket line at the Company’s place of 
business was supplemented by union officials to reach an 
admitted number of at least 46 pickets in the first few days 
of the strike (App. 128, 169-171). The pickets marched 
around the plant from 7 A. M. until “all activity had stopped 
at the plant” in the late afternoon (App. 171). 

This form of picketing continued until February 2, 1953, 
when the Union unlawfully extended its picketing to the 
premises of the Company’s customers; neutral, secondary 
employers, who had no interest in any dispute between the 
Union and the Company < App. 171). 4 


(A) Secondary “On Strike” Picketing. 

A few days after the strike, the Union’s pickets began to 
follow the Company’s trucks as they called on the Com- 

3 Page references to the Joint Appendix in Cases Nos. 12,115 and 12,207 
will l>e preceded by the prefix “App.” Page references to the typwritten 
record will be preceded by the prefix “Tr.” 

* Unlawful secondary picketing of the premises of Petitioner’s customers 
was engaged in by practically all of the strikers from its commencement, 
a few days after the strike, until May 11, 1953, when all picketing was 
properly restricted by injunction to Petitioner's place of business at 400 
Seventh Street, S. W., Washington. D. C. “On Strike” picketing at the 
plant, never ceased during the period from January 27, 1953, to May 11, 
1953, and continues to date. But subsequent to the commencement of the 
“Friends” picketing there was no reoccurrence of the “mass” picketing 
that took place at the plant from January 27, 1953, through February 1, 
1953. 
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pany’s customers in Washington, D. C., and picketed both 
the trucks and the outlets with “On Strike” signs. The 
Union’s technique was to divide the striking employees 
into groups of approximately 6 strikers each, under the 
command of a crew captain. Individual picket crews were 
assigned to follow a Company truck as it called on the Com¬ 
pany’s customers, and when the truck stopped at or near 
an outlet, the pickets, bearing “On Strike” signs would 
immediately leave the car and begin to picket the truck. 
One member of the picket crew, usually the crew captain, 
would go into the outlet, advise the dealer of the strike, 
and request him to cease handling Coca-Cola, threatening 
him directly or impliedly that he would be picketed if he 
refused (App. 128-129). If the dealer agreed, to cease han¬ 
dling Coca-Cola, the store would not be picketed. The 
pickets would tell him that he could continue to sell the 
Coca-Cola he had in stock, and then return to their car and 
follow the truck to another outlet (App. 128-129). If the 

I 

dealer refused, however, the picket making the request, 
would then apprise the other pickets that the dealer had 
refused to discontinue handling the product, and 2 or 4 
of the pickets would thereupon proceed to picket the en¬ 
trance to the store with the “On Strike” signs, without re¬ 
gard to the location of the truck (App. 90-91; Tr. 1030-1032, 
1034, 2261, 2265-2266, 2292; G. C. Exhs. Nos. 7-9, 11-17, 19- 
26). In some instances, “On Strike” picketing was engaged 
in when the Company truck was parked immediately in 
front of the outlet, in which case the pickets patrolled the 
sidewalks, not in the immediate vicinity of the truck but 
half way between the truck and the entrance to the outlet 
(Tr. 2656-2657, 2663, 2746-2747). In most instances, how¬ 
ever, the pickets picketed the entrance to an outlet when 
the truck was anywhere from 20 to 300 feet away (Tr. 620- 



627; G. C. Exhs. Nos. 6-7; Tr. 628-629; G. C. Exhs. Nos. 8-9; 
Tr. 632,635; G. C. Exhs. Nos. 10-11). 

Counsel for the Union conceded as did the Union’s Busi¬ 
ness Agent Caton that the pickets carrying “On Strike” 
signs patrolled the premises of neutral, secondary employers 
without regard to the location of the Company’s truck, 
under instructions to picket the “struck goods” (App. 163- 
164, 169; Tr. 1744, 1940, 2220, 2266). 

Secondary “On Strike” picketing was engaged in by prac¬ 
tically all of the pickets throughout the entire city of Wash¬ 
ington, D. C., on literally thousands of occasions (Tr. 931- 
932, 1269, 1860, 2309), and continued without abatement 
until sometime in April, 1953, when it was abandoned after 
the unfair labor practice charges against the Union had 
been filed and investigated; and pursuant to discussion be¬ 
tween representatives of the Union and the Board (Tr. 1862, 
1867). 

Almost without exception, the small, neutral secondary 
employers whose premises were picketed had only one 
entrance, used commonly by customers, store employees 
and employees of suppliers, across which the pickets pa¬ 
trolled. Sunrise Market (App. 59; Tr. 49, 63-65), Ertter’s 
(App. 68; Tr. 162-164), Master Market (App. 69-70; Tr. 192- 
194, 211), and Dox Liquors (Tr. 670-674) are a few of the 
stores that are typical of the above category. Those few 
stores that had more than one entrance, invariably had a 
common entrance which was picketed. 

Store employees had to pass through the “On Strike” 
picket lines in the normal course of their employment (App. 
72, 106; Tr. 201, 548-551); and there are clear instances of 
employees of suppliers refusing to cross the secondary “On 
Strike” lines (Tr. 950, 1049). 
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The record also discloses instances of joint “On Strike’* 
and “Friends” picketing in conjunction with the prolonged 
picketing of the premises of the Company’s customers with 
“Friends” signs that began sometime after February 14, 
1953 (App. 90-91, 171-173, 177). 

(B) The “Friends” Picketing at the Premises 
of Neutral, Secondary Employers. 

The “Friends” signs were allegedly distributed to the 
pickets on or about February 14, 1953. Thereafter, the 
pickets carried both “On Strike” and “Friends” signs, and 
used the “Friends” signs to picket the neutral, secondary 
employers’ premises in the total absence of the Company 
truck. When a dealer refused to cease handling Coca-Cola, 
groups of “Friends” pickets would picket the outlet for a 
protracted period varying from hours to several days, de¬ 
pending upon how long it took to force the outlet to capitu¬ 
late (App. 65, 72-73, 80, 88-89, 93, 121). 

The technique employed by the “Friends” pickets was 
almost identical to that used in connection with the sec¬ 
ondary “On Strike” picketing. The pickets would call on 
the outlet and request the dealer to cease handling Coca- 
Cola, at the same time threatening him that if he refused 
the store would be picketed (App. 59-64, 69-70, 77-82, 89, 
93-95, 120, 124-125, 128-129, 168). 

Where the dealer agreed to cease handling Coca-Cola, 
the picketing would either not commence or, if in progress, 
would cease (App. 63-64, 70-79, 95, 121), and the dealer 
would be informed, regardless of quantity, that he could 
continue to sell the Coca-Cola he had on hand (App. 128- 
129; Tr. 754, 1830). 

As in the case of the secondary “On Strike” picketing, 
each and every one of the outlets picketed with “Friends” 




signs had a common entrance through which passed cus¬ 
tomers, store employees, and the employees of suppliers 
delivering goods other than Coca-Cola to the neutral, sec¬ 
ondary employers. Substantially all of these stores had 
but one entrance, through which passed all of their deliv¬ 
eries along with customers and store employees (App. 63, 
69, 70, 72, 81-82, 91-94; Tr. 1205, 1423). A few stores, such 
as Fairfax Food Town (Tr. 444), Buckingham (App. 91-92), 
and Maryland Supermarket (App. 105), had separate en¬ 
trances used for bulk deliveries only. Even these stores, 
however, received the substantial majority of their deliv¬ 
eries through a common front entrance, and in every in¬ 
stance both that common entrance and the separate delivery 
entrance were picketed with “Friends” signs. None of the 
stores had an entrance used exclusively by customers to 
the exclusion of store and suppliers’ employees. 

Thus, “Friends” picketing was conducted, without excep¬ 
tion, in front of store entrances used by store employees 
and employees of suppliers in the normal course of their 
employment (Tr. 1140) , 5 and the Union was not only aware 
of this fact, but relied upon it to bring unlawful secondary 
pressure to bear on the Company and its customers. 

The officers and representatives of the Union were fully 
aware of the unique appeal of the “Friends” picket lines 
upon union drivers employed by neutral, secondary em¬ 
ployers supplying the picketed stores (App. 136-137; Tr. 
1331, 1332, 1554, 1570, 1836, 1855, 1901). They not only re¬ 
lied upon the unlawful inducement and encouragement in¬ 
herent in the “Friends” picketing to achieve the objective 


8 At the injunction hearing before Judge Holtzoff, Counsel for the Re¬ 
spondent stated. “I will say to your Honor and admit in practically 98% of 
all the stores we picketed they only had one entrance wherein went both 
purchasing public and the employees of other suppliers.” I'cncllo v. Bever¬ 
age «£ Brciccry Driver page 23 Official Transcript, May 7, 1953; U.S. 
D.C., Dist. of Columbia. CA Xo. 1S5S-53. 
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proscribed by Section 8(b) (4) (A) of the Act, but by their 
words and deeds actively fostered such illegal objective, 
under the guise of engaging in an appeal to ultimate con¬ 
sumers. 

Thus, when the “Friends” signs were first explained to 
the pickets, Business Agent Caton told them that the signs 
would have the same effect as the “On Strike” signs and 
that union drivers would “honor the ‘Friends’ sign the same 
as they would any other” (App. 173, 177; Tr. 2124, 2576). 
Caton then cited to the pickets the previous use of such 
signs in connection with a labor dispute involving the 
Washington Hotel Association and stated that they were 
effective in that case because good union men would not 
go through a picket line even if the pickets were wearing 
blank pieces of paper (App. 177; Tr. 1986, 2172, 2227, 2298, 
2466). 

Further, despite the assertions of the Union that it ad¬ 
vised the pickets not to halt or impede deliveries from the 
outset of the strike, the record is clear that the pickets com¬ 
plained continuously and abundantly to the Union’s officers 
and representatives about employees of suppliers crossing 
the picket lines established at the outlets. Pursuant to such 
complaints, Caton instructed the pickets to, and they there¬ 
after did, take down and turn in to him and his assistant, 
Charles Fuller, the company names and truck numbers of 
drivers that crossed the secondary picket lines at the out¬ 
lets, so that the Union could find out why the drivers 
crossed the line and take remedial action to stop such con¬ 
duct. 

Witnesses Morrissette, Cryder, Brinkman and Hensley all 
testified that Caton instructed the striking employees to 
take down the company names and truck numbers of de- 
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livery men who crossed the picket lines and turn them in to 
the union officials. 

Morrissette testified that shortly after the strike began the 
pickets complained to Caton about other delivery drivers 
crossing their picket lines, and that Caton instructed the 
pickets to take down and turn in the company names and 
truck numbers and said, “We will see why he went through 
our picket line” (Tr. 1969). 

Morrissette further testified that these instructions were 
repeated after the “Friends” signs came out (TV. 2096); and 
that he personally observed company names and truck num¬ 
bers of drivers crossing the picket lines at the outlets being 
turned into Caton or Charles W. Fuller, Caton’s assistant, 
and former Business Agent of Milk Drivers Local No. 246, on 
numerous occasions throughout the month of February (Tr. 
2002 ). 

In fact, Morrissette stated that he turned in at least five 
names to Caton, including the name of a Bond Bread driver 
who passed a “Friends” line at a D.G.S. store (Tr. 1970- 
1971). 

“Q. (By Mr. Shawe) On that occasion, can you tell 
us to the best of your ability what you said to Mr. Caton 
on that occasion and what he said to you when you 
came in about this Bond Bread man? A. I came in and 
I just said, ‘I have one name I want to give you today 
that went through our picket line.’ 

Q. What did he say? A. He said, ‘Who is that?’ and 
I told him who it was. He said, ‘Well, we will take care 
of it.’ 

Q. And did he write it down? A. Yes sir” (Tr. 
1972). 

In connection with the truck number taking, Morrissette 
also revealed that when complaints were made to Caton 
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about milk drivers going through the picket lines away from 
the Company premises, Caton instructed the pickets to turn 
them over to Fuller (Tr. 1989-1991). Pursuant to Caton’s 
instructions, Morrissette turned in to Fuller the name of the 
company and the truck number of a Richfield Dairy driver 
who went through the picket line at a store at 14th Street 
and V Street, and Fuller wrote the information down in 
“his book” (Tr. 1998-2000). 

Cryder, Brinkman and Hensley all testified to substan- 

I 

tially the same facts in full corroboration of Morrissette. 
Cryder stated that he observed names and truck numbers 
being turned into Caton on at least 3 occasions (Tr. 2195), 
and that Bennett was one of the pickets whom he saw turn¬ 
ing in such information (Tr. 2216). Brinkman saw picket 
captains turning in names and truck numbers and watched 
Caton write them down (Tr. 2225). He further stated that 
he heard Caton instruct the pickets tQ turn the milk drivers 
over to Fuller (Tr. 2135), and that he was present when 
Tom Driver, a striking employee, turned into Caton the 
company name and truck number of a milk driver who 
crossed the picket line (Tr. 2237-2238), at a time when the 
“Friends” signs were being used at the outlets (Tr. 2239), 
and Caton told him to take it to Fuller (Tr. 2240). 

Hensley observed company names and truck numbers 
being turned in from “the first day I started picketing, to 
the time of the Buckingham” (Tr. 2325). 6 

Hensley, a former milk driver for Chestnut Farms Dairy, 
who worked with Fuller at Chestnut Farms, also observed 
that when the pickets were complaining to Caton in his 
presence about milk drivers crossing the lines at the out¬ 
lets, Caton said, “. . . that would come under Charlie 

* Buckingham was picketed with "Friends” signs starting March 9, 1953, 
approximately one month after the “Friends” picketing began. 
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Fuller, that he handled that line, he knew all the people 
at Chestnut Farms” (Tr. 2328). 

The testimony of witnesses produced by the Union com¬ 
pletely substantiates the facts of the truck name and num¬ 
ber taking as related by the witnesses for the General 
Counsel. 

Keyes testified that he heard the pickets complaining to 
Caton “in the early part of the strike” about delivery men 
crossing the picket lines at the outlets (Tr. 2480). Keyes 
further testified that Caton knew about the complaints at 
a later date during the pendency of the “Friends” picketing 
(Tr. 2497). Kerlin, a striking employee, heard the men 
complain about drivers going through the picket lines at 
the outlets “several times a day” (Tr. 2509-10), and that 
such complaining continued from the early part of the 
strike until sometime in April (Tr. 2510). Thompson char¬ 
acterized the complaints he heard as emanating from the 
attitute of the pickets, . . because they were out there 
with strike signs, the whole world was supposed to stop 
buying Coca-Cola” (Tr. 2568), and stated that he heard 
complaints “right straight up to the end” (Tr. 2573). Thomp¬ 
son also testified specifically that complaints were made to 
Caton at the Union meetings (Tr. 2575). 

James Bennett, a picket crew captain, and another Union 
witness heard another crew captain tell Caton that one 
of his pickets was complaining about a milk driver going 
through a picket line at a store and Caton replied, “I will 
check on it” (Tr. 1262). 


Bennett was queried extensively on this point by both 
counsel and the Trial Examiner, it should be noted, there¬ 
fore, that at the conclusion of his testimony, he affirmed the 
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truth of the following statements made while under ex¬ 
amination by the Trial Examiner (Tr. 2847-2858): 

“(Trial Examiner Schneider) I understood your 
testimony to be that you heard Caton say, T will check 
on it.’ 

(The Witness) I did, I was walking in the picket 
line. 

(Trial Examiner) How did you know what Caton 
was talking about? 

(The Witness) I heard the other boy come up and 
ask him. 

* * * * * * 

(Trial Examiner) How about the second man, did 
you hear what he said to Caton? 

(The Witness) Yes, sir. 

(Trial Examiner) What did he say to Caton? 

(The Witness) He told Tom he heard one of the milk¬ 
men went through and then Tom told him he would 
check up on it.” (Tr. 1265-1267) (Emphasis supplied). 

Thompson, a striker in charge of coordinating the picket 
crews, admitted that crew captains “may have mentioned” 
to him the names and numbers of drivers who crossed their 
picket lines (Tr. 2557). 

Dan Kerlin admitted that he turned in to Fuller the name 
of a Wonder Bread driver who crossed the line at the Dee 
Cee Diner at Vermont and L Street (Tr. 2803,2807). 

Fuller, Caton’s assistant, admitted that several of the 
pickets had turned over to him truck numbers and company 
names of trucks driven by drivers who crossed picket lines 
at the outlets. 

“He would hand me a piece of paper and say, ‘Here, 
Charlie, this truck went through’, and I would stick it 
in my pocket” (Tr. 2702). 
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The testimony of both witnesses for the General Counsel 
and the Union concerning the taking and turning in of 
company names and truck numbers is susceptible of but 
one conclusion. The Union clearly intended by all of its 
secondary picketing to induce and encourage employees to 
refrain from rendering services to the Company’s custo¬ 
mers, and thus cause said customers to cease doing business 
with the Company; thereby achieving the objective pro¬ 
hibited by Section 8(b) (4) (A) of the Act. 

The Union’s basic unlawful purpose is also revealed by 
the fact that the alleged instructions to union drivers to 
cross the picket lines at the outlets were either not given 
prior to the filing of charges in March, 1953, or disseminated 
in such limited form as to be absolutely meaningless. Wit¬ 
ness after witness produced by the Union testified that he 
hesitated to deliver or skipped deliveries upon being con¬ 
fronted by “Friends” picket lines because he had received 
no instructions from his union to cross the lines. In par¬ 
ticular, the testimony of the members of Bakery Sales 
Drivers, Local Union No. 33, of which Robert Lester, Presi¬ 
dent of the Teamsters Joint Council, is Secretary and Busi¬ 
ness Agent, and the testimony of the members of the Peti¬ 
tioner herein, reveals with striking clarity the fact that they 
never received any instructions to cross the “Friends” lines 
at the time they were unlawfully induced and encouraged 
thereby. 

Thus, out of approximately 11 members of Local 33 who 
testified, only one, Winchester, stated he had received in¬ 
structions to cross the “Friends” lines prior to the filing of 
the charges, and his testimony is incredible because in an 
affidavit given to Board agents in March, 1953, he stated 
that he did not cross the “Friends” line at Buckingham 
until first calling his Business Agent, Lester, to see if he 
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was in the clear (G. C. Exh. #6, App. 75, 129-134, 149; Tr. 
263, 1067-1070, 1071, 1074, 1229, 1277-1278, 1292, 1363-1364, 
1421, 2629). 

In like manner, members of the Union herein who were 
induced and encouraged by the “Friends” sign to fail to de¬ 
liver when scheduled, testified that they had received no in¬ 
structions from the Union regarding the picket lines (Tr. 
1094-1096, 1162, 1365). Other witnesses produced both by 
the Union and the General Counsel testified that they had 
received no instructions to cross the “Friends” picket lines 
at the times they were induced and encouraged thereby 
to hesitate, skip stops, or fail to deliver (App. 126-127; Tr. 
474-475, 488-489, 1483). 

A close examination of the record reveals that instruc¬ 
tions to the secretaries of local unions constituting the 
Teamsters Joint Council to, in turn, inform union mem¬ 
bers to cross the “Friends” picket lines were not issued 
until on or about April 14, 1953, well after the unfair labor 
practice charges had been filed and the Board had begun 
to investigate the matter (App. 123, 140; Tr. 1346, 1765- 
1766). 

The fact that the “Friends” picket lines unlawfully in¬ 
duced and encouraged employees of neutral secondary , em¬ 
ployers is graphically illustrated by the number of instances 
of missed, skipped and delayed deliveries revealed in the 
testimony adduced from only a small cross-section of the 
stores which were picketed during the period from Feb¬ 
ruary to May 11, 1953. 7 


7 General Counsel and the charging parties did not attempt to encumber 
the record with cumulative testimony concerning instances of inducement 
and encouragement at all outlets picketed with “Friends” signs by the 
Union. The evidence was confined to a typical cross section of about thirty 
(30) outlets whose common experience is descriptive of the conduct and 
effect of the large number of instances of “Friends” picketing throughout 
the city of Washington. D. C. 
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At Argonne Market in March, 1953, at least six (6) 
drivers for suppliers testified that they did not make 
scheduled deliveries because of the secondary picket lines 
(App. 66-67, Tr. 144-145, Tr. 156, 158, App. 126-27, 129-134, 
Tr. 1305, App. 148-149). 

At Ryland’s Delicatessen, Dempsey, the Briggs meat 
driver, did not deliver as scheduled as a result of a 
“Friends” picket line (App. 96) and, in fact, never did 
make a delivery when, upon inquiring of Bell, Business 
Agent of Local 639, Dempsey’s union, he was informed 
“to use his own discretion” and the Union would “back 
him” up (Tr. 474475, App. 97-98). 

Scheduled deliveries and services were also impeded or 
halted at Buckingham Super Market (App. 89-90). Sunrise 
Market (App. 60), Fairfax Food Town (Tr. 447-449, 1312), 
Ackman’s Delicatessen (Tr. 183, 1484), Brodsky’s Deli¬ 
catessen (Tr. 371-372), Baker’s Delicatessen (Tr. 836-837), 
Master Market (Tr. 199, 209), Train’s Market (Tr. 751), 
Kay’s Market (Tr. 12741275) and Califlorida Delicatessen 
(App. 63-64) to mention only some of the outlets who 
suffered economic harm as a result of the secondary picket¬ 
ing found by the Board to have been unlawful. 

Caton’s action in instructing the pickets that the 
“Friends” signs were to have the same effect as the “On 
Strike” signs and would be respected by union drivers, 
coupled with his further instructions to take the names and 
truck number of drivers who crossed the lines, obviously 
belies any assertion that the Union’s intent was to engage 
solely in an appeal to consumers and that the pickets were 
advised not to halt or impede deliveries. The pickets’ con¬ 
duct further discounts such untenable assertions. 
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“Friends” pickets patrolled the premises of neutral sec¬ 
ondary employers without regard to the location or char¬ 
acter of the entrances. As a result, not only common en¬ 
trances but entrances used solely for deliveries were pick¬ 
eted at Buckingham (App. 91-92), Maryland Super Market 
(App. 105-106), and Fairfax Food Town (Tr. 2323).; 

There is absolutely no evidence in the record that any 
alleged instructions were given to the pickets to urge 
drivers who stopped, saw the “Friends” signs and either 
hesitated or went on, to cross the lines (Tr. 2125). There 
is evidence, however, that after the unfair labor practice 
charges were filed and the Board’s investigation had begun , 
the pickets were instructed to tell drivers to go through 
the “Friends” lines but even then only in the event the 
drivers inquired if they could pass the lines! (Tr. 2245, 
2306.) 

Although Lester, President of the Teamsters’ Joint Coun¬ 
cil instructed Caton not to place more than two pickets 
carrying “Friends” signs in front of any store because, 
“. . . it would give the employer and the Labor Board a 
correct impression that we were coercing people . . .” 
(App. 156-157), the record reveals that “Friends” picketing 
was conducted in mass on many occasions, clearly evi¬ 
dencing an intent not to appeal solely to the public, but 
to further coerce, induce and encourage secondary em¬ 
ployees. 

At Pyle’s Market, there were 6 to 8 pickets (App. 74). 
At Sunrise Market, at least 8 pickets picketed in front of 
a common entrance to such an extent that persons had 
difficulty in entering and leaving the store (App. 59-60). 
At Brodsky’s Delicatessen, there were anywhere from 12 
to 15 pickets (App. 80-82,127,177). At Fairfax Food Town, 
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15 to 24 pickets carried “Friends” signs in front of a com¬ 
mon entrance through which deliveries were made to the 
store and through which store employees went to and from 
work (App. 93-94, 177-178). At Brinsfield’s Drug Store, 
there were from 20 to 30 pickets (App. 110-112). At Buck¬ 
ingham, there were 18 pickets (App. 88, 124, 173-175). 
Kay’s had from 14 to 18 pickets in front of its common 
entrance for an extensive period of time (Tr. 2443, 2473). 
At Argonne Market, at least 10 pickets picketed for the 
better part of a day (App. 65-66). Twelve pickets patrolled 
in front of a common entrance at Train’s Market, and on 
one occasion forced a woman with a baby carriage off the 
sidewalk (App. 120-121). Consumers Wine and Liquors 
had up to 7 pickets before its narrow common entrance 
(Tr. 473), and numerous other stores with very small 
fronts and narrow common entrances were beset by any¬ 
where from 4 to 8 pickets for varying periods of time. 

The proper conclusion to be drawn from the clear in¬ 
stances of mass “Friends” picketing is that asserted by 
Lester. It was not directed at informing the consuming 
public, but was clearly designed to further coerce, induce 
and encourage deliverymen and store employees and thus 
force the stores to capitulate to the pickets’ demands to 
cease handling Coca-Cola. 

Also declaratory of the Union’s unlawful intent in main¬ 
taining the “Friends” picket lines are the several instances 
of direct coercion, inducement and encouragement of sec¬ 
ondary employees either working in or supplying the out¬ 
lets. At Hardesty’s Market, Philpotts, a rank and file em¬ 
ployee, was asked by striking employees in the course of 
picketing to cease handling Coca-Cola (App. 62-63; Tr. 113, 
114, 118-120, 346-352). Friedman, an employee at Argonne 
Market, was similarly requested to stop selling Coca-Cola 
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(App. 76-77), and Mozingo, a butcher at Woodridge Super¬ 
market, was similarly exhorted (App. 109). 

At Ryland’s Delicatessen, the “Friends” pickets told 
Jackson that they would cease picketing if he would “stop 
buying Cokes” (App. 101), and when he told them that he 
would stop, threatened him that, “. . . if I did buy, they 
would make it rough on me” (App. 101). 

One of the “Friends” pickets at Buckingham asked Win¬ 
chester, a delivery man, “. . . You are not going to cross 
the line, are you”? (App. 84-85), and at approximately the 
same time, King, another delivery man, was dissuaded 
from delivering soft drinks to Buckingham when Morris- 
sette, one of the pickets, asked him whether he “. . . was 
going to service the stop” (App. 112-115; Tr. 599). Subse¬ 
quently, King was again asked when he called on Bucking¬ 
ham, if he was going to service the store, and he again failed 
to make a scheduled delivery (App. 114, 115; Tr. 602-604). 

Perhaps, the incident that best typifies the true, unlawful 
character of the “Friends” picketing is that which occurred 
at Argonne Market when Zahra drove up to make a de¬ 
livery, saw the “Friends” picket line and would not deliver 
through it. Instead, he started out of his truck to make a 
delivery to the Califlorida Delicatessen across the street 
from Argonne, where there was no picket line. As soon as 
he started out of his truck, two pickets detatched them¬ 
selves from the “Friends” picket line in front of Argonne, 
ran across the street in front of him and started patrolling 
in front of the Califlorida Delicatessen. Upon seeing the 
pickets cross the street in front of him, Zahra then put his 
bread back in his truck and drove off without serving Cali¬ 
florida (App. 67, 77-78,145-146,147-148). A similar incident 
involved a Pepsi Cola driver who, when he started to 
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take out some empties at Ryland’s Delicatessen, was ac¬ 
costed at the street entrance by the pickets. Immediately 
thereafter, he returned the empties and left, stating that he 
could not deliver because of the picket line (App. 101-102; 
Tr. 1198). 

(C) The Board's Decision and Order 

On December 10, 1953, the Board issued its Decision and 
Order (App. 24-34). The Board affirmed and adopted the 
Trial Examiner’s findings and recommendation that by cer¬ 
tain specific conduct the Union had violated Section 
8(b) (4) (A) of the Act. The Trial Examiner, however, had 
failed to rule, in general, upon the illegality of the Union’s 
secondary picketing of the Company’s trucks and the prem¬ 
ises of the Company’s customers, holding that even if such 
conduct were found unlawful it would merely be “corrobo¬ 
rative of the conclusion of violation” (App. 24, 48). 

The Board found that the issue of secondary picketing 
upon which the Trial Examiner had failed to rule consti¬ 
tuted the “principal issue in the case” (App. 24), and upon 
full consideration of the entire record, held that both the 
“On Strike” and “Friends” picketing violated Section 
8(b) (4) (A) of the Act because its object in inducing and 
encouraging employees was “to sever the business relation¬ 
ship between “Coca-Cola and its customers and between 
those customers and their suppliers” (App. 28). 

The Board also disposed of the defenses the Union 
attempted to assert, by holding that the Union’s secondary 
picketing activities did not fall within the area of permis¬ 
sible conduct recognized by the Board in the decisions upon 
which the Union purportedly relied. The Board carefully 
considered the cases cited by the Union and found them to 
be distinguished by the facts of the case herein. 
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The Petition for Review herein raises the identical argu¬ 
ments pleaded before the Board by the Union in defense of 
its unlawful conduct, and disposed of by the Board in ac¬ 
cordance with sound precedent after detailed and careful 
consideration of the substantial evidence of violation re¬ 
vealed by the record considered as a whole. 

n. i 

STATUTE INVOLVED 

The Statute Involved in Case No. 12,115 is the National 
Labor Relations Act, as amended, 61 Stat. 136, 29 U.S.C., 
Supp. V, Secs. 141 et seq., in particular Section 8(b)(4)(A): 

“8(b) It shall be an unfair labor practice for a labor 
organization or its agents — (4) To engage in, or to 
induce or encourage the employees of any employer 
to engage in a strike or a concerted refusal in the course 
of their employment to use, manufacture, process, 
transport or otherwise handle or work on any goods, 
articles, materials, or commodities or to perform any 
services, where an object thereof is: (A) forcing or 
requiring any employer * * * or other person to cease 
using, selling, handling, transporting or otherwise deal¬ 
ing in the products of any other producer, processor 
or manufacturer, or to cease doing business with any 
other person * * *” 

III. 

SUMMARY OF ARGUMENT 

A. The Board correctly concluded on the basis of the 
record as a whole that the “On Strike” picketing of the 
Company’s trucks and the premises of the Company’s cus¬ 
tomers constituted prohibited secondary activity within the 
meaning of Section 8(b)(4)(A) of the Act. 

The “On Strike” picketing of the Company’s trucks and 
the premises of the Company’s customers was wholly sec¬ 
ondary, and clearly intended to force neutral, secondary 
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employers to cease doing business with the Company and 
with each other. 

This secondary picketing clearly constituted unlawful in¬ 
ducement and encouragement of the employees of neutral, 
secondary employers in violation of Section 8(b) (4) (A) of 
the Act, and did not come within the protection of any 
Board doctrine designed to sanction secondary activity that 
is merely incidental to lawful primary action. The Com¬ 
pany is not in the transportation industry where, of neces¬ 
sity, an employer’s business is ambulatory, and the “am¬ 
bulatory” situs of a dispute is located in and upon the 
vehicle that totally embraces the employer’s business. Nor 
is the Company in the construction industry, where the 
business of a contractor is physically located on the prem¬ 
ises of another employer for the prolonged duration of a 
construction project, and thus constitutes the secondary 
premises a “common” situs embracing the locus of a dis¬ 
pute between the contractor and his employees. 

To the contrary, the Company is in the beverage busi¬ 
ness. It performs a basic manufacturing operation to which 
the sale and delivery of the finished product is ancillary. 
It maintains and operates a large, permanent establish¬ 
ment in the heart of Washington, D. C., readily accessible 
to being picketed in full effectuation of a labor dispute be¬ 
tween the Company and the Union. Furthermore, the 
Union’s secondary “On Strike” picketing activity did not 
meet the strict standards the Board requires even under 
the “ambulatory” and “common” situs doctrines to keep 
such picketing without the prohibition of Section 
8(b)(4)(A) of the Act. 

On the facts before it, the Board concluded that the 
Union’s secondary “On Strike” picketing did not fall with- 
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in an area of permissible conduct, and properly restricted 
“On Strike” picketing to the immediate vicinity of the 
Company’s premises, where the Union has actually never 
ceased to picket since the inception of the strike on Janu¬ 
ary 27, 1953. There, the Union can publicize its dispute 
and bring economic pressure to bear on the Company, 
without encroaching on the right of neutral, secondary em¬ 
ployers, guaranteed by Section 8(b) (4) (A) of the Act, to 
remain free from the extension to their premises of a 
labor dispute with which they have no concern and over 
which they have no right of resolution nor means of 
remedy. 

B. On the basis of the record as a whole, the Board prop¬ 
erly concluded that the “Friends” picketing constituted un¬ 
lawful inducement and encouragement of the employees 
of neutral, secondary employers in violation of Section 
8(b)(4)(A) of the Act. 

The Union’s “Friends” picketing, like the secondary “On 
Strike” picketing, took place at the premises of neutral, 
secondary employers, and was coupled with prior Union 
threats to picket unless said employers agreed to cease 
handling Coca-Cola. It is obvious that the Union intended 
by its “Friends” picketing to cause a cessation of business 
between the Company and its customers. 

The record also reveals that the “Friends” picketing un¬ 
lawfully induced and encouraged the employees of neutral, 
secondary employers. So much so, in fact, that it not only 
interrupted the normal course of business between the 
Company and its customers, but actually caused a cessation 
of business between the Company’s cutomers and their 
other suppliers, both strangers to the Company’s dispute 
with the Union. The record is replete with instances of 
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missed and skipped deliveries occasioned by the reluctance 
of the employees of neutral, secondary employers to cross 
the “Friends” picket lines established at the premises of 
other neutral, secondary employers. 

Nor are the Union’s defenses tenable in either fact or 
law. The Union’s primary assertion that the “Friends” 
picketing was intended solely to appeal to “consumers”, is 
obviously untenable in light of the actual inducement and 
encouragement revealed in the record, coupled with the 
clearly disclosed Union objective of causing a cessation of 
business between the Company and its customers. And 
were the actual achievement of a prohibited objective by 
proscribed means insufficient in itself to support a finding 
of violation, the record contains abundant evidence reveal¬ 
ing the “Friends” picketing to be merely a ruse through 
which the Union hoped to obtain a prohibited objective 
under the guise of a “consumer” boycott. 

Although the Union claimed to have instructed union 
drivers to cross the “Friends” lines, practically every driver 
who testified in the proceeding stated that he had received 
no instructions from the Union at the time he was induced 
and encouraged by a “Friends” line to fail to serve a pick¬ 
eted store. A close examination of the record reveals that 
the only written communication to the constituent member 
unions of the Teamsters Joint Council allegedly instructing 
them to advise their members to cross the “Friends” lines 
occurred in April, 1953, some two months after the 
“Friends” signs were first used, and after the unfair labor 
practice charges had been filed against the Union. 

The conduct of the pickets also belies the Union’s as¬ 
sertion that the “Friends” picketing was directed solely at 
the consuming public. In every instance of “Friends” 
picketing, the pickets patrolled in front of entrances at 
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the secondary premises used by the employees of neutral, 
secondary employers in the normal course of their em¬ 
ployment. The “Friends” pickets patrolled the small, nar¬ 
row entrances to the neutral, secondary employers’ prem¬ 
ises in mass groups, and otherwise engaged in specific acts 
of unlawful inducement and encouragement, consistent 
with the statement of Union representatives that the 
“Friends” signs were intended to have the same effect at 
the secondary premises as the “On Strike” signs. Further¬ 
more, the “Friends” pickets were instructed to and did take 
down and report to the Union representatives the company 
names and truck numbers of all suppliers’ employees who 
crossed the “Friends” picket lines at the neutral, secondary 
premises, so that the Union representatives could “take care 
of them”. These facts are susceptible only of the conclusion 
that the “Friends” picketing not only did achieve but was 
actually intended to achieve the result prohibited by Sec¬ 
tion 8(b) (4) (A) of the Act. 

The Union’s argument that the “Friends” picketing is 
constitutionally protected is wholly without substance in 
light of the most recent line of cases decided by the United 
States Supreme Court in which that Court has clearly held 
that picketing is subject to limitation because it is “more 
than free speech” and “exerts influences and * * * pro¬ 
duces consequences, different from other modes of com¬ 
munication” which “may induce action of one kind or 
another, quite irrespective of the ideas which are being 
disseminated”. 

The Board is wholly mindful of this rationale in deter¬ 
mining where and under what circumstances a union can 
engage in so-called “consumer” picketing. Where, as here, 
the picketing constituted an appeal to secondary employees, 
it did violence to the rights of neutral, secondary employers 
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protected by Section 8(b) (4) (A) of the Act and had to be 
stricken down. Clearly, concisely and without equivocation 
the Board acted properly in carrying out the intent of Con¬ 
gress to protect the paramount rights of innocent, third 
party employers, by concluding, on the record as a whole, 
that the Union’s “Friends” picketing violated Section 
8(b)(4)(A) of the Act. 


IV. 

ARGUMENT 

A. The Board correctly concluded on the basis of the 
record as a whole that the “On Strike” picketing of the 
Company’s trucks and the premises of the Company’s cus¬ 
tomers constituted prohibited secondary activity within the 
meaning of Section 8(b)(4)(A) of the Act. 

As Judge Hand succinctly phrased the evil interdicted by 
Congress in 1947 with the passage of Section 8(b) (4) (A) 
of the Act, “* * * the gravamen of a secondary boycott is 
that its sanctions bear, not upon the employer who is a 
party to the dispute but upon some third person who has 
no concern in it.” I. B. E. W. v. N. L. R. B., 181 F. 2d 34, 37 
(C.A. 2) affd. 341 U.S. 694. 

Congress recognized the fact that in a complex economic 
society the arena of a labor dispute is susceptible to facile 
extension and that neutral, secondary employers are en¬ 
titled to immunity from the extension of a labor dispute 
in which they have no concern. 8 

““Under paragraph (A) strikes or boycotts, or attempts to induce or en¬ 
courage such action, are made violations of the Act if the purpose is to 
force an employer or other person to cease using, selling, handling, trans¬ 
porting or otherwise dealing in the products of another, or to cease doing 
business with any other person. Thus, it would not be lawful for a union 
to engage in a strike against employer A for the purpose of forcing that 
employer to cease doing business with employer B; nor would it be lawful 
for a union to boycott employer A because employer A uses or otherwise 
deals in the goods of or does business with employer B (with whom the 
union has a dispute) * * *” Senate Report Xo. 105, SOth Congress, 1st Sess., 
Legislative History of Labor Management Relations Act, p. 42S. 
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Section 8(b) (4) (A) of the Act, therefore, prohibits “sec¬ 
ondary” activity, the unwarranted extension of a labor dis¬ 
pute to the premises of a neutral employer; but as inter¬ 
preted by the Board and the Courts does not proscribe di¬ 
rect primary action aimed at and carried out upon the prem¬ 
ises of a primary employer. There, any secondary effects 
are deemed incidental to the lawful primary action. 

In the subject case, the “On Strike” truck picketing and 
the “On Strike” picketing at the premises of the Company’s 
customers was far removed from the Company’s premises 
at 400 Seventh St., Washington, D. C. Such wholly sec¬ 
ondary picketing, coupled with the Union’s manifest ob¬ 
jective of forcing neutral, secondary employers to cease 
doing business with the Company, falls well within the 
classic definition of an unlawful, secondary boycott. Nor 
was such secondary picketing merely “incidental” to a 
lawful primary dispute or otherwise protected by any doc¬ 
trine applied by the Board in administering Section 
8(b) (4) (A) of the Act under those situations where the 
situs of a primary labor dispute is deemed to be located at 
or upon the premises of a neutral, secondary employer. 

One type of case that involves a consideration and ac¬ 
commodation of the right of a union to engage in lawful 
primary activity against a primary employer at secondary 
premises, as opposed to the right of the neutral, secondary 
employer to remain free of the controversy, arises out of 
the unique character of the transportation industry where 
an employer’s business is necessarily “ambulatory” or 
“roving”. Here, the Board holds that the situs of a labor 
dispute is manifested in the primary employer’s vehicle 

i 

that rests for brief periods on or at the premises of neutral, 
secondary employers. 
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Since as a fundamental premise, lawful primary activity 
is permitted at a “primary” situs, in the transportation 
industry the Board has held that picketing limited to the 
immediate vicinity of an “ambulatory” situs is primary and 
permissible even though it may have incidental secondary 
effects. 

The “On Strike” picketing engaged in by the Union, 
herein, away from the Company’s place of business is not 
within the protection of the Board’s “ambulatory” situs 
doctrine. 

Each and every instance where the Board has applied 
that doctrine has been restricted to the transportation in¬ 
dustry, where the employer’s physical headquarters is re¬ 
mote from the situs of his business in the trucks, and picket¬ 
ing at that remote point would not effectuate a union’s right 
to engage in lawful primary activity. 

In Schultz Refrigerated Service, 87 NLRB 502, the pri¬ 
mary employer’s premises consisted of a “terminal in New 
Jersey removed from all contact with its customers * * * 
in New York City.” Schultz’s employees involved in the 
dispute drove trucks used to transport, pick up and deliver 
goods in New York City. The Board held in condoning 
picketing of the employer’s trucks: “* * * there was no 
other place in New York City where the Respondent could 
give adequate notice of its dispute with Schultz.” 

In Sterling Beverages, 90 NLRB 590, and Service Trades 
Chauffeurs, (Howland Dry Goods), 85 NLRB 1037 and 97 
NLRB 123, the labor disputes concerned employees driving 
pick-up and delivery trucks for transportation companies 
whose work was performed entirely away from and with¬ 
out reference to the remote location of the primary em¬ 
ployers. In Moore Drydock Co., 92 NLRB 547, the “am¬ 
bulatory” situs was a steamship, whose owners did not have 


27 


a dock anywhere in the United States, and which was 
engaged in normal operations in a secondary employer’s 
drydock. 

The “regular place of business” of the Company is at 
400 Seventh Street, S. W., Washington, D. C., fully within 
the “area which can be picketed”. So accessible are the 
Company’s premises that during the first few days of the 
strike, the plant was picketed in mass by at least 46 pickets 
carrying “On Strike” signs, and, in fact, “On Strike” picket¬ 
ing at that point has never ceased. 

In Western. Inc.. 93 NLRB 336, where a union had a labor 
dispute with a meat packing company, the Board held that 
it was unlawful for the union to picket the company's trucks 
as they delivered the company's products to retail outlets.'*' 

In Kanawha Coal. 94 NLRB 3731, a union, frustrated in its 
attempt to organize the employees of certain sawmills, in¬ 
cluding truck drivers, picketed the trucks of the sawmills 
(primary' employer > while on the premises of certain coal 
mines (neutral, secondary employ el's) with picket signs 
advertising the dispute between the union and the saw¬ 
mills. In defense of their activity, the union pleaded that 
it was sanctioned by the ''ambulatory” situs doctrine set 
forth in the Schultz case, sv/pra. The Board held (p. 1733, 
n7): 

* * while the signs which the pickets carried did ad¬ 
vertise the dispute between the Respondent United and 
the Timbermen < primary employer). the record shows 
that picketing occurred before the trucks of the Timber- 
men appeared and continued after such trucks left 

"In it footnote the Hoard said: 

“These facts are distinguishable from those in Schultz Refrigerated 
Hvrvhx. hte.. ST NLtit’- 50C. where the trucks picketed were themselves 
the situs of the tabor dispute. Her* the dclivei'/i trucks mere not theut- 
nehxfs tie tit a* of a ue ialnrr dispuU . and Western's pteuiiacs which 
tern the situs of the printuep dispute, could ixodilp he picketed." 
(Emphasis added.) 
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and that one of the express purposes of the picketing 
was to force Carbon (secondary employer) to cease 
using Timbermen’s products. In these circumstances 
and in view of the further fact that the Timbermen’s 
mills rather than their trucks were the sitiLses of the 
labor dispute, the Board regards its holdings in Sterling 
Beverages, Inc., 90 NLRB 401, and Western, Inc., 93 
NLRB 336, here controlling rather than the Schultz 
Refrigerated Service, Inc., case, 87 NLRB 502, relied 
upon by the Respondents.” (Emphasis added.) 

Thus, the Board in applying its “ambulatory” situs doc¬ 
trine has distinguished clearly between the transportation 
industry where the employer’s business consists solely in 
the rendering of a service, and a manufacturing industry 
where sale and delivery of the finished goods is purely an¬ 
cillary to the principal business of production. 

The Company is not engaged in the transportation indus¬ 
try. The employes of the Company are not engaged in per¬ 
forming a service function. The distribution of Coca-Cola 
is an integrated phase of the production, sale and promotion 
of the product. The Company maintains a “regular place 
of business” in the area which can be picketed and which 
is fully accessible to being picketed in effectuation of a 
labor dispute between the Company and its employees. In 
fact, the historical function of primary picketing is fully 
met when the Company’s premises are picketed. 

The subject case is not within the Board’s “ambulatory” 
situs doctrine and the “On Strike” picketing away from the 
Company’s premises was clearly proscribed by the rationale 
set forth in Western, Inc., and Kanawha Coal, supra, and 
applied here by the Board in complete conformity with 
said prior decisions. 
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Nor can the Union attempt to justify the “On Strike” 
picketing of the outlets by advancing the untenable conten¬ 
tion that the presence in the outlet of Coca-Cola employee 
extended the situs of the dispute to the premises of the 
neutral, secondary employers! 

There is absolutely nothing to support this fallacious 
argument. This is obviously not a “common” situs situation 
where the principal business operations of a primary em¬ 
ployer for a sustained period of time are on the premises 
of a secondary employer, such as where the primary em¬ 
ployer is a contractor engaged in a construction project; 
and it is clear that even the “ambulatory” situs doctrine 
has consistently adhered to the premise that the situs of the 
dispute is solely the vehicle and then only in the transpor¬ 
tation industry. 

The “ambulatory” situs doctrine already constitutes an 
artificial extension of the situs of a labor dispute beyond 
its normal limitation to the premises of the primary em¬ 
ployer on the theory that in the transportation industry, the 
business of the employer is solely embodied in the vehicle, 
moving on wheels from one place to another. There is ab¬ 
solutely not even a remote inference that the Board has 
ever contemplated a further extension of that doctrine to 
permit picketing of the truck driver himself. 

Moreover, the specific disposition of two cases attests the 
fact that the Board places no weight whatsoever on either 
the transitory presence of a primary employee or the loca¬ 
tion of a piece of equipment belonging to the primary em¬ 
ployer on the premises of a neutral, secondary employer 
in resolving the issue of picketing at the neutral, secondary 
employer’s premises. 



In Capital Service, Inc., 100 NLRB No. 164, the Board 
found picketing with alleged “consumer boycott” placards 
at the delivery entrances of retail customers of the primary 
employer to be violative of Section 8(b)(4)(A) even 
though the employees of Capital Service not only arranged 
merchandise displays in the premises of the neutral, sec¬ 
ondary employers, but those displays were also contained 
in metal cabinets owned by the primary employer and left 
on the premises of the neutral, secondary employers ex¬ 
pressly to stimulate self service trade. 10 

In Service Trades Chauffeurs, supra, the primary em¬ 
ployer, a transportation company supplying a parcel de¬ 
livery service to three department stores, also rented de¬ 
livery trucks to the department stores to be driven by 
department store employees. During the course of a strike 
against the primary employer by his own drivers, the 
strikers picketed the premises of the department stores at 
times before and after the primary employer’s trucks 
driven by non-striking employees were on the premises, 
but during which times the primary employer’s rented 
trucks were garaged on the secondary employer’s premises. 
Despite the presence of the garaged trucks, the Board held 
that such picketing violated Section 8(b)(4)(A) of the 
Act because it was not limited to times when the situs of 
the dispute was on the secondary employer’s premises. 

It is clear from the facts that the Union’s secondary “On 
Strike” picketing did not meet the tests set forth by the 
Board to determine the circumstances under which picket¬ 
ing of even an “ambulatory” situs is permissible at the 
premises of a neutral, secondary employer. 

10 Statement of G. Brashears, President of Capital Service, Inc., before 
the House Committee on Education and Labor, March 19, 1953. 
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In Moore Drydock Cosupra, the Board set forth the 
tests which must be applied to the facts of a given case to 
determine the validity of “ambulatory” situs picketing. 
In the Moore case, the Board concluded that the Steamship 
SS Phopho, while tied up at Moore Drydock preparing 
for sea constituted the situs of a labor dispute between a 
union and the ship’s owners over “* * * working con¬ 
ditions (of seamen) aboard that vessel * * *” (page 549). 

The Board then held: 

“In the kind of situation that exists in this case, we 
believe that picketing of the premises of a secondary 
employer is primary if it meets the following con¬ 
ditions: 

(a) The picketing is strictly limited to times when 
the situs of the dispute is located on the secondary 
employer’s premises; 

(b) At the time of the picketing the primary em¬ 
ployer is engaged in its normal business at the situs; 

(c) The picketing is limited to places reasonably 
close to the location of the situs; and 

(d) The picketing discloses clearly that the dis¬ 
pute is with the primary employer” (p. 549). 

Applying the Moore criteria in Service Trades Chauf¬ 
feurs , 97 NLRB 123, the Board found secondary picketing 
clearly violative of Section 8(b) (4) (A) where the prem¬ 
ises of neutral, secondary employers were picketed when 
“* * * the picketing was not strictly limited to times when 
the trucks of Delivery (the primary employer) were lo¬ 
cated on the store premises * * * nor was the picketing 
limited to places reasonably close to the location of De¬ 
livery’s trucks — the pickets patrolled along the sidewalk 
of one of the stores and at another at least 20 feet outside 
of the entrance ” (Emphasis added). 
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In the subject case, the conduct of the pickets in failing 
to confine the “On Strike” picketing to places reasonably 
close to the location of the Company’s trucks and in picket¬ 
ing the outlets in the absence of the Company’s trucks, 
would have been equally violative of the Moore case cri¬ 
teria, had the Board’s ambulatory situs doctrine been appli¬ 
cable to this case. 

Store entrances were picketed when the Company truck 
was anywhere from 20 feet to a full block away, and on 
several occasions while picketing of outlets was being con¬ 
ducted with “Friends” signs, pickets bearing “On .Strike” 
placards patrolled in the “Friends” line, heedless of the 
remote location of the Company’s truck. 

That the Union had absolutely no intention of confining 
“On Strike” picketing to places “reasonably close” to the 
location of the truck, is graphically proven by the instruc¬ 
tions to the pickets to picket the “product” and “the 
salesman”. 

Thus, the record is clear that the Union, although profes¬ 
sing to have conducted its secondary “On Strike” picket¬ 
ing in accordance with Schultz and Moore Drydocks. 
actually failed to observe and conform to the strict 
Board criteria established in those cases to test the validity 
of “ambulatory” picketing. Had this case, then fallen with¬ 
in the bounds of the Board’s “ambulatory” situs doctrine, 
the actual conduct of the picketing would, nevertheless, 
have required a finding of violation of Section 8(b) (4) (A) 
of the Act. 

Here, however, the Board did not have to determine the 
issue on the basis of the character of the Union’s secondary 
“On Strike” picketing. Consistent with its prior decisions 
limiting the “ambulatory” situs doctrine to the transporta- 
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tion industry and ruling out secondary picketing where the 
primary employer has a physical headquarters in the 
area of the dispute, susceptible to being picketed, the Board 
properly ordered the Unions to cease and desist from sec¬ 
ondary “On Strike” picketing. The Board’s Decision and 
Order is clear and unequivocal. It plainly and simply states 
that the only proper place for the Union to engage in “On 
Strike” picketing is at the Company’s premises. On the 
record considered as a whole the Board’s determination is 
fully supported by substantial evidence and wholly con¬ 
sistent with prior decisions. It should be enforced. 

B. On the basis of the record as a whole, the Board prop¬ 
erly concluded that the “Friends” picketing constituted un¬ 
lawful inducement and encouragement of the employees 
of neutral, secondary employers in violation of Section 
8(b)(4)(A) of the Act. 

The Union’s “Friends” picketing was wholly secondary, 
and preceded in every instance by a threat to picket un¬ 
less the neutral, secondary employer ceased doing business 
with the Company. There can be no doubt that the Union 
intended by means of the “Friends” picketing to interfere 
with and disrupt the business relationship between the 
Company and its customers. That the Union succeeded in 
this aim is abundantly demonstrated by the number of 
neutral, secondary employers revealed by the record to 
have capitulated to the Union’s demands. In turn, the 
real reason for such ready capitulation is also revealed in 
the abundant evidence of missed and skipped deliveries 
occasioned by the failure or refusal of employees to cross 
the “Friends” picket lines. The record is clear that the 
existence of the “Friends” picket lines at the premises of 
neutral, secondary employers induced and encouraged em¬ 
ployees of employers other than to Company to cease or 
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refuse to service and serve the store. Indeed, as the Board 
phrased the matter in its Decision and Order the “Friends” 
picketing unlawfully induced the employees of tertiary em¬ 
ployers, who also supplied the Company’s customers, and 
interrupted the “flow of business between two employers 
both of whom were strangers to the Respondent Union’s 
dispute with the Coca-Cola Company” (App. 28-29). 

The Union does not deny the effect of its “Friends” picket¬ 
ing, other than to argue incorrectly that the instances of in¬ 
ducement and encouragement were negligible in relation to 
the scope of the picketing. The Union’s purported defense 
is that the “Friends” picketing was intended solely to ad¬ 
vise the consuming public of its dispute with the Company 
and was, therefore, protected activity in contemplation of 
both Board and Court law. The Union’s contentions are 
not supported by either law or fact. To the contrary, both 
the facts and the law wholly support the Board’s conclusion 
that the “Friends” picketing constituted unprotected sec¬ 
ondary activity, violative of Section 8(b) (4) (A) of the Act. 

In Capital Service, Inc., 100 NLRB No. 164, the Board 
clearly foreclosed the right of a union to engage in sec¬ 
ondary picketing with consumer boycott signs at “employee 
and delivery” entrances of neutral, secondary employers. 
In so doing, the Board adopted the finding of Trial Ex¬ 
aminer Spencer that, “While as seen, this placard (the 
alleged appeal to consumers) is an appeal to the public, in 
actuality, as disclosed by undisputed testimony, the picket¬ 
ing also was constituted an inducement to employees of 
suppliers of customers of Capital (the primary employer) 
* * * to refuse to make deliveries at the establishments 
being picketed * * *” 
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The Board’s decision was based on the sound principle 
that regardless of the wording on a picket sign, the act 
of secondary picketing directly affecting employees of 
neutral, secondary employers achieves the unlawful ob¬ 
jective prohibited by Section 8(b) (4) (A). 

This fact was clearly evidenced by the Board’s decision 
in Crowley’s Milk Co., 102 NLRB No. 102, where the Board 
held that consumer boycott picketing occurring only at 
the separate “customers’ entrance” of a neutral, secondary 
employer was not violative of Section 8(b) (4) (A) of the 
Act because, “There is no evidence, either direct or cir¬ 
cumstantial, that the Union made any appeal to employees 
of the Respondent’s (primary employer) customers, or ever 
picketed the employee or delivery entrances of any of the 
customers.” (Emphasis added). 

Thus, the Board’s well established policy is to permit con¬ 
sumer boycott picketing only under circumstances where 
such picketing is completely and thoroughly severed both 
as to area and conduct, from the presence of employees of 
neutral, secondary employers, engaged in the course of 
their employment at the secondary premises. 

In Capital Service, supra, where alleged consumer boy¬ 
cott picketing reached out directly to employees engaged in 
the course of their employment, it was stricken down. In 
Crowley’s Milk, where the picketing was conducted solely 
at an entrance used only by the customers of a secondary, 
neutral employer, and was completely cut off from the 
presence of employees engaged in the course of their em¬ 
ployment at the secondary premises, it was held to be 
without the prohibition of Section 8(b) (4) (A). 

i 

Crowley’s Milk is cited in the Intermediate Report, page 
6, lines 51-52, 57-62, in support of the Trial Examiner’s 
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erroneous conclusion that the objective of the Respondent 
in inducing the outlets to cease doing business with the 
Company was “apparently not unlawful”. It is obvious 
that such an objective is not unlawful in contemplation 
of Section 8(b) (4) (A) of the Act only where it is achieved 
wholly without inducement and encouragement of em¬ 
ployees. Crowley's Milk is expositive solely of this limited 
premise. There the Board held, only, that a direct appeal 
to the secondary employers or consumers unmixed with any 
appeal to employees, either “direct or circumstantial”, and 
with the clear intent to establish a “consumer boycott only”, 
was not violative of Section 8(b)(4)(A) of the Act. 
Crowley’s Milk in no way lends validity to the Union’s un¬ 
lawful objective herein, enmeshed with and achieved 
through inducement and encouragement of employees. 

In the subject case the “Friends” picketing appealed di¬ 
rectly to employees engaged in the course of their em¬ 
ployment on or at the secondary premises. In every in¬ 
stance of “Friends” picketing, anywhere from 4 to 30 
pickets patrolled for varying periods of time, ranging from 
minutes to days, at and across entrances at the outlets 
used by delivery men and store employees. 

In Capital Service and Crowley’s Milk, the Board 
weighed the right of a union to appeal to the public by 
consumer boycott picketing against the right of a neutral, 
secondary employer to remain free from the extension of 
a labor dispute with which he has no concern and deter¬ 
mined that the union’s right is not absolute, but, to the 
contrary, is highly qualified and only protected where by 
strict limitation of area and conduct it does not in any way 
effectuate the inducement and encouragement of secondary 
employees in the course of their employment prohibited 
by Section 8(b) (4) (A). Here, the employees of both the 
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outlets and the outlets’ suppliers, had to pass through the 
picketed entrances to the outlets in the course of their 
normal employment. Under such circumstances, the 
“Friends” picket lines constituted the very appeal to de¬ 
liverymen and store employees specifically proscribed by 
the Board in Capital Service and Crowley’s Milk. 

Contrary to the Union’s contention that the Board’s De¬ 
cision and Order herein is inconsistent with prior Board 
determinations, it is obvious that said Decision and Order 
is on all fours with the dispositive rationale applied by the 
Board consistently to like situations. 

Because the Board considers “the objective of the Union’s 
secondary activities” and “not the quality of the means” 
and holds that it is immaterial that one object “was per¬ 
missible” where that object “was inextricably bound up 
with a proscribed objective”, 11 the language of the 
“Friends” picket signs is of no significance. 

The mere act of picketing “establishes a locus in quo 
that has far more potential for inducing action or non¬ 
action than the message the pickets convey” Building Ser¬ 
vice Employees International Union v. Gazzam, 339 U. S. 
532, 537. 

The specific, unique influence exerted by picketing “ex¬ 
ists quite irrespective of the nature of the ideas which are 
being disseminated”. Giboney v. Empire Storage and Ice 
Co., 336 U.S. 490, 503, N6, quoting Bakery Drivers Local 
v. Wohl, 315 U. S. 769, 776. 

“* * * ‘while picketing is a mode of communication, 
it is inseparably something more and different. In¬ 
dustrial picketing is more than free speech, sinc6 it 

11 Wad worth Building Company, Inc., SI NLRB 802; Schenlcy Distillers, 
78 NLRB 504, 505. enfcd. 128 F. 2d 584. 586 (C.A. 2) ; N. L. R. B. v. Denver 
Building Trades Council, 341 U.S. 675, 689. 
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involves patrol of a particular locality and since the 
very presence of a picket line may induce action of one 
kind or another quite irrespective of the nature of the 
ideas which are being disseminated’ * * * Publication 
in a newspaper, or by distribution of circulars, may 
convey the same information or make the same charge 
as do those patrolling a picket line. But the very pur¬ 
pose of a picket line is to exert influences and it pro¬ 
duces consequences, different from other modes of 
communication. The loyalties and responses evoked 
and exacted by picket lines are unlike those flowing 
from appeals by printed word.’ ” 

Hughes v. Superior Court , 339 U. S. 460, 465. 

The “compulsive features inherent in picketing” remove it 
from the realm of “mere communication as an appeal to 
reason” Hughes case, ibid, p. 468. 

The Supreme Court has thus made it clear that picketing 
is neither the factual nor legal equivalent of speech within 
the meaning of the First and Fourteenth Amendments to 
the Constitution of the United States, and, contrary to the 
Union’s, contentions is fully subject to limitation and re¬ 
straint. 

It is equally clear that the “compulsive features inherent 
in picketing” which evoke and exact “loyalties and re¬ 
sponses * * * unlike those flowing from appeals by printed 
word”, (Hughes v. Superior Ct., supra) form the nexus of 
the Board’s indictment of secondary picketing, which by 
its very nature constitutes inducement and encouragement 
of employees, and is obviously directed at bringing unlaw¬ 
ful economic pressure to bear on a secondary employer. 

Thus, the Board holds that the right of a neutral, sec¬ 
ondary employer to remain free from economic pressure 
caused by the extension to his premises of a labor dispute 
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in which he has no concern should be paramount to the 
limited right of a union to publicize its primary dispute, 
when those rights conflict in a situation where (1) the 
union’s activity is neither primary nor merely “incidental” 
to a primary dispute but is wholly secondary, and (2) the 
union’s conduct, perforce, constitutes an appeal to sec¬ 
ondary employees. 

This principle is fully illustrated by the limitations the 
Board places on a union’s right to publicize a primary dis¬ 
pute by means of “unfair” listing and thus request its mem¬ 
bers and the public to cease purchasing the unfair product. 
The general publication of an “unfair” listing directed 
solely to the purchasing public or to union members as a 
group is clearly not prohibited by Section 8(b)(4)(A). 
When, however, the unfair listing is specifically directed to 
the attention of employees engaged in the course of their 
employment on secondary premises, it is held to constitute 
unlawful inducement and encouragement, although the 
“quality of the means” of communication remains un¬ 
changed. 12 The “Friends” picket signs used in the subject 
case were identical in meaning to an “unfair” listing. Their 
employment by way of picketing at the neutral, secondary 
premises was expressly equivalent to the unlawful specific 
direction of such “unfair” listings to the employees of neu¬ 
tral, secondary employers. 

In the subject case, the Union’s “Friends” picketing was 
patently secondary and the inducement and encouragement 
of secondary employees in the course of their employment 
clearly inherent in the act of picketing common entrances 
to the secondary premises. Under such circumstances, the 
Union’s qualified right to publicize the primary dispute was 

“ Grauman Company, 87 XLRB 875; Wadsworth Building Company, 81 
XLRB S02, Cf. Johns, CCH Labor Law Journal, April 1, 1951, p. 268. 
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neither sustained by the “quality of the means” employed 
nor by the fact that one of the Union’s objects may have 
been to appeal to the public. 13 

It is also clear, however, that in the subject case the 
“Friends” picketing was not intended to constitute a “con¬ 
sumer boycott only ” but was, in fact, merely a ruse under 
which the Union engaged not only in proscribed picketing 
of employee and delivery entrances but also in express and 
implied exhortation, coercion and intimidation of secondary 
employees, all with the unlawful object of forcing neutral, 
secondary employers to cease doing business with the 
Company. 

Every instance of original “Friends” picketing was ac¬ 
companied by a demand on the outlet to stop handling 
Coca-Cola, coupled with the clear threat that it would be 
picketed if it refused. 

Although such a demand even when coupled with a 
threat does not necessarily constitute a violation of Sec¬ 
tion 8(b)(4)(A) when made to an employer or super¬ 
visory employee, “It does reveal the motives behind the 
picketing,” 14 and the conduct of the pickets in the subject 
case leaves no doubt but that their motive was to force 
the outlets to cease doing business with the Company, 
through inducement and encouragement of secondary 
employees. 


"“Section S(b)(4)(A), relating to illegal strikes and boycotts, was 
amended in conference by striking out the words ‘for the purpose or and 
inserting the clause ‘where an object thereof is.’ Obviously the intent of 
the conferees iras to close any loophole which would prevent the Board 
from being blocked in giving relief against such illegal activities simply 
because one of the purposes of such strikes may have been lawful.” (Em¬ 
phasis added.) Senator Taft. 03 Cong. Rec. GS59. Leg. Hist. p. 1G23. 

“A*. L. R. B. v. Denver Bldg, d Construction Trades Council, fn. 11, 
supra, at pp. 423-424. 
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If an outlet agreed to the pickets’ demand, it was not 
picketed, but if the outlet refused to go along, the pickets 
began to patrol the premises immediately and maintained 
their picket line until the outlet capitulated. The magic 
act that prevented the picketing from commencing or 
stopped it abruptly when in progress was the outlet’s 
agreement to cease buying Coca-Cola. Further, after it 
had agreed not to buy any more Coca-Cola , it was per¬ 
mitted to sell whatever stock was on hand, regardless of 
quantity. Obviously, the Union did not intend to institute 
a “consumer boycott only” 

Despite the Union’s contentions, that the “Friends” 
picketing was directed solely at the consuming public, 
the pickets were instructed by Caton that the signs would 
have the same effect as primary picket signs in cutting 
off deliveries to the outlets because they would be honored 
by “good union men” who would not even cross a picket 
line consisting of “blank pieces of paper.” Not only did 
the pickets act in furtherance of these instructions but the 
“Friends” picket lines had exactly the effect Caton pre¬ 
dicted. The general pattern throughout the entire Wash¬ 
ington area was for union drivers to see the “Friends” 
lines and hesitate, skip stops, and otherwise refuse or fail 
to deliver as scheduled, and there is no doubt that their 
refusal or failure to deliver was caused solely by the 
“Friends” lines. In addition, driver after driver denied in 
full contradiction of the Union’s alleged instruction and 
in corroboration of the Union's unlawful intent, that he 
had ever received any instructions to cross the “Friends” 

i 

lines at the time he was induced and encouraged thereby 
to refuse to perform services in the course of his employ¬ 
ment. 
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If the Union instructed the pickets regarding their con¬ 
duct on its “Friends” lines, it was only to tell them that 
those drivers who inquired were to be permitted to pass 
through the picket lines. No instructions were given re¬ 
garding drivers who hesitated when they saw the “Friends” 
picketing and then drove on without delivering. 

It is doubtful that the Union ever instructed the pickets, 
prior to the filing of the charges, to pass even inquiring 
drivers through their lines in view of the fact that notices 
of such purport to the secretaries of the local unions con¬ 
stituting the Teamsters Joint Council were not distributed 
until after April 14, 1953, and in light of such evidence as 
Bell’s equivocal reply to Dempsey in March, 1953, when 
Dempsey called him to find out whether he could cross 
the “Friends” line at Ryland’s Delicatessen. 15 

On the other hand, it is clear that the pickets were in¬ 
structed to take the company names and truck numbers of 
drivers who crossed the lines and turn them in to the 
Union’s officers and representatives. Such instructions ob¬ 
viously conveyed to the pickets conducting the “Friends” 
picketing the valid impression that the Union sought to 
curtail deliveries to the outlets, and thoroughly discounted 
any Union pretense that the language of the picket signs 
manifested the sole intent of the picketing. 

Armed with such instructions the “Friends” pickets con¬ 
verged on neutral, secondary employers in mass groups 
of up to 30 pickets, obviously not intent upon appealing 

“The Union cites the Board’s recent decision in Baltimore Building Con¬ 
struction Trades Council, 10S XLRB 221, in alleged support of a contention 
that on the basis of the Board’s disposition of similar statements therein, 
the Board would not now find Bell’s remarks to Dempsey violative of 
Section S(b)(4)(A) of the Act. There, however, the remarks were found 
by the Board to have been made in the context of lawful primary picketing 
and were thus protected: a determination in no wise inconsistent with the 
Board’s contrary decision upon the facts herein. 
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solely to the public by such an unnecessary show of force, 
but imbued by a clear desire to bring further coercive pres¬ 
sure to bear on employees of both the outlets and the out¬ 
lets’ suppliers. 

Acting pursuant to these instructions, coupled with the 
advice that the ‘Triends” signs were designed to have the 
same coercive effect as the “On Strike” signs, the pickets 
unlawfully orally induced and encouraged Kang and Win¬ 
chester at Buckingham and Mecum at Ryland’s, picketed 
across and in front of separate delivery entrances at Buck¬ 
ingham, Fairfax Food Town and Maryland Supermarket, 
specially interposed themselves between Zahra and Cali- 
florida Delicatessen, and orally exhorted Philpotts, Jackson, 
Friedman and Mozingo, employees of neutral, secondary 
employers, to discontinue handling or selling the Com¬ 
pany’s product. Such conduct wholly belies the Union’s 
contention that the “Friends” picketing was solely directed 
at consumers and intended only to invoke a response from 
the general public. 10 

i 

There are no Board cases that sanction such conduct as 
was engaged in here. Not only is Crowley’s Milk, supra, 
dispositive on the facts herein, of such obvious and flagrant 
pattern of unlawful secondary conduct, the Board has also 
held in Richfield Oil Co., 95 NLRB 1191, that despite the 
fact that a picket sign properly advertised a dispute with 
a primary employer, the action of the pickets in inducing 
and encouraging employees delivering to the secondary 
employer at a common situs belied the wording of the sign 

10 The scope of such conduct adduced through the testimony of only a 
small cross-section of the outlets picketed with “Friends” signs, clearly 
reveals the motives of the pickets, generally. For example, it is not only 
Illogical hut impossible to disassociate the intent of those pickets involved 
in the Zahra incident from their intent while engaged in “Friends” picket¬ 
ing at other outlets. 


V 
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and proved that “the picketing was also designed to carry 
far beyond Superior (the primary employer) alone.” 17 

There can be no doubt that the “Friends” picketing was 
not intended to appeal only to the consumers but was also 
intended to and in fact did constitute a direct appeal to 
employees in the normal course of their employment to 
refuse to perform services for neutral, secondary employers, 
for the purpose of forcing said employers to cease doing 
business with the Company and with each other. The con¬ 
duct of the Union officials, the pickets and the employees 
of the neutral, secondary employers upon whom the force 
of the picketing was clearly visited, wholly belies the 
Union’s contention that the “Friends” picketing was solely 
directed at and intended to invoke a response from the con¬ 
suming public. 

The “Friends” picketing was wholly permeated by illegal¬ 
ity both by way of intent and specific deed. Under the law 
and the facts, it is respectfully submitted that the Board 
properly concluded that it constituted violation of Section 
8(b) (4) (A) of the Act and issued a proper Order directing 
the Union to cease and desist from all “Friends” picketing 
at the premises of neutral, secondary employers. 

There is absolutely nothing inconsistent or vague about 
the Board’s Decision and Order, which is directed to a 
resolution of the facts before it and not hypothetical circum¬ 
stances such as those propounded by the Union in its Mo¬ 
tion for Declaratory Judgment. By its Order, the Board 
has clearly and simply protected innocent, third-party 
employers from the “consequences” that flow from the 
“unique influences” of picketing. The Board has not fore¬ 
closed the Union from publicizing its dispute with the Com- 

17 Cf. Hoosier Petroleum Co., 106 NLRB No. 111. 
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pany by other means, including '‘consumer boycotts” that 
do not embrace the picketing of neutral, secondary em¬ 
ployers. The Board’s Order is well founded in fact and law, 
and should be enforced. 

V. 

CONCLUSION 

It is respectfully submitted that for the reasons herein¬ 
before stated this Honorable Court should dismiss the 
Petition for Review herein and issue a decree as prayed in 
the Petition for Enforcement of an Order of the National 
Labor Relations Board. 
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The Board in its brief argues that the “On Strike” 
picketing violated Section 8(b)(4)(A) of the Act because 
the Washington Coca-Cola Company has a fixed plant 
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within the District of Columbia at Seventh Street, South¬ 
west, and, therefore, all picketing must be confined to the 
plant (Bd.’s Br. p. 19). At pages 11 and 12, the Board 
further argues that the ambulatory situs doctrine as 
applied in Schultz Refrigeration 1 * and Moore Drydock- 
cases is inapplicable here. In these cases neither employer 
had a fixed plant premise within the geographical area of 
the dispute. 

The Board further argues that the ambulatory situs 
doctrine only permits picketing of the trucks of the em¬ 
ployer and that even if the Schultz doctrine were 
applicable to this case, the Coca-Cola pickets went further; 
they not only picketed the trucks, but they also picketed 
in front of the retail outlet while the driver was in the 
store. 


POINT I 

LABOR DISPUTE IS WHERE EMPLOYEES WORK, NOT 
FIXED PLANT OF EMPLOYER 

The Board in adopting the “roving situs” doctrine in 
the Schultz case reasoned that ambulatory picketing was 
primary activity because the area of a labor dispute 
depended on the place where aggrieved employees worked. 
But actually the validity of the “On-Strike” picketing of 
the trucks depends upon whether the picketing is primary 
or secondary under the Act, not whether the employer has 
a fixed plant in the area. Section S(b)(4)(A) of the Act 
prohibits secondary boycotts and secondary strike 
activities. Primary strikes and primary activity are not 
forbidden by the statute, 3 but are in fact protected by 


i Srhults Refrigerated Service, Inc., 87 N.L.R.B. 502. 

- Moore Brydoclc Company, 92 N.L.R.B. 547. 

3 T)i Guirgio Fruit Corp. v. N.L.R.B., 191 F. (2d) 492 (89 U.S. App. D.C. 
155), cert, den., 342 U.S. 815. 
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Section 13 of the Act. 4 Congress did not intend to prohibit 
primary strikes or “any primary action by striking 
employees who are engaged in a legitimate labor dispute 
with their own employer. 5 Section 8(b)(4)(A) “must be 
read with the implicit condition that such inducement or 
encouragement be accomplished by secondary but not 
primary means.” Schultz, supra. In the Schultz case, 
supra, the Board said: 

* * * Within the area of primary conduct a union may 
lawfully persuade all persons, including in this case 
the employees of Schultz’ customers and consignees, 
to cease doing business with the struck employer. 
Little indeed would be left of the right to strike, re¬ 
affirmed by Congress in Section 13 of the Act, if the 
striking employees were denied the concomitant right 
of peacefully picketing the immediate business of their 
employer. * * * ” (pg. 504, 505) 

The Board in its brief begs the very question which was at 
issue in the Schultz case. It argues that because the 
striking driver-salesmen went to the stores and asked the 
retail outlets not to buy Coca-Cola, that showed an illegal 
object under Section 8(b)(4)(A) to force the customers of 
Coca-Cola to cease doing business with the Coca-Cola 
Company (Bd.’s Br. p. 17). It then argues that the 
Coca-Cola Company has a plant at Seventh Street, Wash¬ 
ington, D. C., and picketing there by the union could be 
effective enough by appealing to the scab driver salesmen 
as these drivers reported to the plant each morning and 
night (Bd.’s Br. 20, 21). The Board argues that the labor 
dispute arose out of activity at the plant and therefore the 
picketing must be confined to the plant. The Board cites 


4 National Labor Relations Act as amended (61 St3t. 136, 29 U.S.C., Sec. 
151, et scq.) Sec. 13 provides: “Nothing in this Act, except as specifically 
provided for herein shall be construed so as either to interfere with or impede 
or diminish in any way the right to strike or to affect the limitations or 
qualifications of that right.’’ 

"> Oil Workers Int ’l Union Pure Oil Co., 84 N.L.R.B. 315. 




the Wadsworth 6 and Sealwright 7 cases to support its 
contention. 

In the Schultz case the Board distinguished the 
Wadsworth and Sealwright cases from the facts in the 
Schultz case. As to those cs^es it said: 

“It was clear that the immediate vicinity of the struck 
plant, the situs of the primary employer’s business, 
constituted the area of lawful, primary strike 
activity.’’ (pg. 505) 

The Wadsworth case referred to by the Board (Bd.’s Br. 
pp. 17-22) was a clear secondary boycott under the Act, 
where a neutral employer was picketed who had no 
interest and was not a party to the dispute. In the Seal¬ 
wright case also cited as authority by the Board (Bd.’s 
Br. p. 17) the employees involved were production workers 
who had no interest in the drivers, but the union picketed 
trucks of another firm which was delivering for the com¬ 
pany involved. In that case it was a pure product boycott. 

In the Schultz case, the Board stated that the issue was 
not whether the picketing was effective, but solely whether 
the picketing was primary or secondary. After stating 
that the object of all picketing is to influence third persons 
to withhold their business or services from the struck 
employer, and this is so whether the picketing is primary 
or secondary, the Board then said: 

“Necessarily then one important test of the lawful¬ 
ness of a Union’s picketing activities in the course of 
its dispute with an employer is the identification of 
such picketing with the actual functioning of the 
primary employer's business at the situs of the labor 
dispute (pg. 505) 


6 United Brotherhood of Carpenters; (Wadsworth Bldg. Co.), 81 N.L.R.B. 
123, enf., 199 F. (2d) 709 (C.A. 2). 

T Printing Specialties Union (Sealwright Pacific, Ltd.), 82 N.L.R.B. 271, 
l-esasass - . aff’d., 171 F. (2d) 331 (C.A. 9). 
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The petitioner views the test of the Schultz case in estab¬ 
lishing whether picketing is primary or secondary, not to 
be the fact of the permanent abode of the employer’s 
business, but “the actual functioning of the employer’s 
business at the situs of the labor dispute.” In Moore Dry- 
dock, supra, the Board said: 

“In the usual case, the situs of a labor dispute is the 
premises of the primary employer. * * # But in some 
cases the situs of the dispute may not be limited to a 
fixed location; it may be ambulatory.” (pg. 549) 


Here, we have an example of ambulatory situs. The Com¬ 
pany manufactures and delivers Coca-Cola. The 54 driver 
salesmen drive trucks, and deliver away from the plant. 
They are in touch with the customers and work in the 
outlets, not at the plant. 

This labor dispute involves the recognition of the driver- 
salesmen. The manufacturing and bottling employees at 
the Coca-Cola plant were not involved in the labor dispute. 
The situs of this labor dispute was the “actual function¬ 
ing” of the business of Coca-Cola, the sale and dispensing 
of Coca-Cola by the driver-salesmen. In the Schultz case 
the premises or terminal of the Company was across the 
river in New Jersey but Schultz had a fleet of trucks 
operating in New York City. Coca-Cola has a plant in the 
District of Columbia. It wasn’t the production employees 
in this plant who were involved in the dispute but the 54 
driver-salesmen and 54 trucks that carry Coca-Cola and 
service 6,000 retail outlets for the Company in the City of 
Washington, and service 2,500 dispensing machines at 
these outlets. That was the situs of the dispute. In the 
Schultz decision the Board in making this distinction and 
establishing as the test the “actual functioning of the 
primary employers business as the situs of the labor 
dispute” said: 


• i 

“In this case the primary employer’s only geo¬ 
graphical premises are a terminal in N<»w Jersey, re 
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moved from all contact with its customers and con¬ 
signees, and a dispatcher’s office in New York City. 
But the business with which we are concerned is not 
confined to these specific localities . Here a fleet of 
commercial trucks, transporting products over a wide 
area in New York City, are the necessary instruments 
of the primary employer’s operations. Clearly, there¬ 
fore, in view of the roving nature of its business, the 
only effective means of bringing direct pressure on 
Schultz was the type of picketing engaged in by the 
Respondent. It would have been pointless, indeed, of 
the Respondent to establish a picket line at the New 
Jersey terminal and yet allow Schultz to carry on its 
extensive business activities in New York City, un r 
hampered by the Respondent’s protesting voice at the 
very scene of their labor dispute. Section 8(b) (4) (A) 
does not, in our opinion, require that the Respondent 
limit its appeal to the public in so drastic a manner.” 
(PS- 506) 

The 54 trucks of Coca-Cola that were driven by the 
striking driver-salesmen certainly are necessary instru¬ 
ments of Coca-Cola’s business operation, servicing 6,000 
outlets, nor could the 2,500 dispensing machines in these 
6,000 outlets in the City of Washington have been serviced 
unless by the striking drivers. Under the doctrine that a 
fixed plant, ipso facto , makes the situs, the Board ignores 
the realities of a labor dispute. The driver-salesmen were 
only in the plant twenty minutes a day; the balance of 
their activities were with the customers of Coca-Cola 
throughout the city. To construe Section 8(b)(4)(A) 
that because an employer has a fixed plant the respondent 
is denied the right to picket in the very area where the 
dispute lies would deny any appeal to the public and would 
deny any appeal to Coca-Cola customers or to the em¬ 
ployees of customers of Coca-Cola which is protected and 
guaranteed under law. 

To further demonstrate that the Board did not take a 
fixed, permanent plant in a geographical area to be the 
situs of a dispute as exists here, but took into considera¬ 
tion the roving nature of Schultz’ business, the Board 
said: 
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“It would seem clear that the truck drivers employed 
on Schultz’ trucks are directly concerned only with 
the business of driving those trucks in New York City. 
Whatever their interest in the New Jersey terminal, 
that interest results from their employee interest in the 
transportation aspect of Schultz’ business, not the 
reverse, as in the Sealwright case, where a union of 
production employees picketed the trucks of an 
independent operator at a scene remote from the situs 
of the labor dispute.” (Italics ours) (pg. 507) 

The labor dispute with Coca-Cola revolves about the 
operation of the trucks in the Washington area at the 
outlets. There is no dispute with the employer over the 
production employees of Coca-Cola. 

The Board in its brief argues that the picketing should 
be confined to the plant where it was effective “and ample 
opportunity was there afforded to appeal to the driver- 
salesmen who were at the plant several times during the 
day.” (P. 12). The Board argues that petitioner’s 
direct strike activity should be confined to the scab drivers 
to leave their jobs and not indulge in strike-breaking. 
Evidently, the Board in this case does not believe that it 
is legitimate and lawfful primary strike activity to request 
customers of Coca-Cola not to buy Coca-Cola; nor is it 
legitimate primary strike activity to ask the purchasing 
public not to buy Coca-Cola nor to advertise the dispute 
to the general public, because the Board argues on page 
17 of its brief that: 

“The request to the store owner not to buy coke 
furnished the unlawful objective, establishing at least 
an object of the activity was to sever business relations 
between the store and the Company.” 

Tn the Schultz case the Board said: 

“The respondent union was free within the bounds of 
primary action to publish to the world the facts of 
its dispute with Shultz and thereby enlist public sup¬ 
port for its cause. Concededly, in selecting a forum 
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to air its grievance it chose those locations and occa¬ 
sions most likely to advise Schultz’ customers and their 
employees in New York City that the replacement 
drivers, about to load or unload produce for Schultz, 
were taking the jobs of the regular truck drivers who 
had been locked out by their employer. But the forum 
so selected was WITHIN THE IMMEDIATE VI¬ 
CINITY OF SCHULTZ’ OWN TRUCKING OPERA¬ 
TIONS AND THE AGGRIEVED EMPLOYEES’ 
OWN EMPLOYMENT.” (pg. 507) 

Thus the Board in order to determine whether picket¬ 
ing was primary or secondary, used as the test not the 
situs of the employer’s plant, but whether or not the picket¬ 
ing was in the immediate vicinity of Schultz ’ own trucking 
operation. The test, therefore, is reduced to whether or 
not the picketing was confined to the job that the striking 
employees formerly had and not to the situs of the plant 
of the employer. 

Contrary to what the Board held in the Schultz case, the 
Board in the instant case from its argument here would 
make the picketing legal if, say, the plant of the Company 
was across the river in Arlington or Alexandria. The 
Board has, in effect, abandoned the rationale in the Schultz 
case as the functional operation and activity of the drivers 
in this case are performed in the City of Washington, 
whether the plant is here, Alexandria, or any place else. 

The Second Circuit Court of Appeals in the Service 
Trades case, 8 where the employer (a motor carrier) had a 
garage and fixed abode in the City of Bridgeport, was faced 
with the same problem, and ruled contrary to the Board in 
Coca-Cola. 

“The trouble lies in determining what is *incidental’ 
and * primary’ in a case like this where the primary 
employer’s business, travelling about on wheels, rolls 
up to the secondary employer’s door or onto his 
premises. To hold that, in such circumstances, the 

8 Service Trade Chauffeurs (Homeland Drii Goods Co.), 97 N.L.R.B. 123. 
enf.. 199 F. 2d 709 (C.A. 2). 
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union may not there picket the primary employer in 
any way because the secondary employer might there¬ 
by be injured would be virtually to deprive the union 
of a powerful weapon which Congress meant to pre¬ 
serve.” 

POINT II 

"ON-STRIKE" PICKETING IN FRONT OF RETAIL OUT¬ 
LETS WHILE DRIVER OR HELPER WAS IN STORE IS 
PRIMARY PICKETING UNDER MOORE DRYDOCK 

The Board further argues that “even if the ambulatory 
situs doctrine were applicable the “on strike” picketing 
fails to satisfy its requirements.” The ambulatory situs 
doctrine, they argue, regards the primary employers 
trucks or vessels as the situs and permits picketing of the 
trucks or vessels on secondary premises, provided it is 
“strictly limited to times when the situs of the dispute is 
located on the secondary employers premises” and is 
“limited to places reasonably close to the location of the 
situs.” (Board’s Brief p. 23) It was found by the Trial 
Examiner, the Board and admitted by the Petitioner union, 
that for the first 10 days of the strike, the striking driver- 
salesmen picketed only the trucks. (R. 27, 42-43) Later 
the drivers of the Coke trucks began to park some distance 
from the outlet, around corners or in alleys. (R. 43) 
Caton then instructed the pickets to have one picket fol¬ 
low the uniformed driver as he went from the truck to the 
store and from the store to the truck, to receive orders, 
make deliveries or remove empties. (R. 43) At the same 
time the truck was being picketed as formerly done. 

The change of picketing orders, to follow the drivers 
to the outlet and picket in the front of the outlet, was due 
to the change in the routine operation of the “coke” drivers. 
They parked the trucks away from the outlet. If the Coca- 
Cola drivers had conformed to normal routine operations 
and parked the trucks in front of or as close to the outlet 
as possible, there would have been no occasion to “follow 
the driver” instructions. 
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In Board parlance picketing a truck is a case of “ambula¬ 
tory situs.” Where the employee or employees of a pri¬ 
mary employer works permanently or for a substantial 
period of time on the premises of a secondary employer, 
it is termed a “common situs”. Nevertheless, the Board 
has applied the Moore Dry dock criteria to “common situs” 
cases. 9 

In measuring the validity of the “On-Strike” picketing 
in this case, whether the truck was picketed or the picket¬ 
ing occurred in front of the outlet, it is essential that the 
critical finding of the Trial Examiner be kept in mind. 
The Trial Examiner found: 

“* * * that the on-strike pickets patrolled in front of 
the outlet only either (1) when the truck was at the 
curb or (2) when the driver or his helper were in the 
store. Tt is further found that the truck picketing was 
confined to the immediate vicinity of the truck (App. 
43).” 

This finding is in strict conformance with the Moore Dry- 
dock restrictions. At the trial of this case the General 
Counsel pitched his case on the theory that the petitioner 
had picketed retail outlets with “On-Strike” signs, when 
no employee or driver of Coca-Cola was in the outlet. 

The Board approved the finding that the “On-Strike” 
picketing of retail outlets was only done when the driver 
or the helper was inside the store. The driver-salesmen, 
as this record discloses, had various duties to perform in 
the store, consisting of replenishing and rotating the stock, 
filling the containers, removing empties, cleaning and wax¬ 
ing machines and fixing the advertisements. In small 
outlets, these activities require about ten minutes, and in 
large establishments they may take an hour. (App 37) 
The Trial Examiner found that there are 6,000 outlets, 
2,500 of which are equipped with dispensing machines that 
are owned by Coca-Cola and leased to the outlets. The 

9 See: Richfield Oil Company, 95 N.L.R.B. 1151 and Hoosicr Petroleum, 106 
NX.R.B. 111. JLf 2 fCx) (ccA l) A /Q 
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Coca-Cola uniformed driver sells or leases the Coca-Cola 
coolers or dispensers and must maintain them. The coolers 
and dispensers are painted a distinctive color and bear a 
Coca-Cola emblem. Thus, the picketing of petitioner was 
both ambulatory and common-situs type. The fact remains 
that the Moore Drydock doctrine applies to both and was 
rigidly adhered to. 


POINT III 

PITTSBURGH CASE OVERRULES COCA-COLA DECISION 

In the Pittsburgh Plate Glass Company case, 110 NLRB 
84, the company operated and maintained a large whole¬ 
sale and retail branch plant in Atlanta, Georgia. Of 
some 95 persons employed at the plant, about 15 were 
outside glaziers who installed glass and its allied prod¬ 
ucts on the job outside or away from the plant. Generally, 
all these outside glaziers reported for work at the plant 
but sometimes they were permitted to report directly to 
their jobs by the foremen. The union picketed the jobs 
at which these outside glaziers were employed, but pick¬ 
eted only when the employees of the company were ac¬ 
tually on the job. 

The General Counsel urged upon the Trial Examiner 
that the doctrine of the Washington Coca-Cola case 
was dispositive of the issue; that the picketing by the 
union at the jobs of the company after the glaziers had 
left the struck plant was illegal, per sc, The Board speak¬ 
ing of the General Counsel: 

“Under their view, any picketing by Respondents at 
construction sites where Pittsburgh’s glaziers are 
making installations and other crafts are also work¬ 
ing is per se a violation of Section 8 (b) (4) inas¬ 
much as Pittsburgh has a permanent and extensive 
business establishment within the area at which Re¬ 
spondents could picket effectively. Accordingly, they 
reason that if Respondents picket the construction 
sites, such picketing must necessarily be for the ob¬ 
ject of reaching employees of secondary employers 


and not of engaging in legitimate primary picketing. 
We do not agree.’’ 

At the urging of the General Counsel, the Trial Ex¬ 
aminer adopted the rule of the Board in the Washington 
Coca-Cola case and found that the situs of the dispute 
in the Pittsburgh Glass case was the plant of the com¬ 
pany. Amazing as the Pittsburgh Glass decision may be, 
petitioner is more surprised at the reason that it gives 
in that decision for its holding in the instant case and the 
flexible manner in which Board handles the facts in the 
Pittsburgh Glass case as compared to the closely anala- 
gous facts in the instant case. 

The Board in deciding the actual situs of the labor dis¬ 
pute in the Pittsburgh case has now come around to the 
view that if picketing by a union is ineffective at the 
plant, it may be enlarged by movement to another. This 
petitioner gains from the following language of the Board 
in the Pittsburgh Glass case when it says: 

“Accordingly, it was clear that the application of the 
Washington Coca-Cola doctrine to the facts in that 
case would not unduly circumscribe the Union in its 
right to picket effectively. In the instant matter, 
however, we do not have such assurance.” 

In view of this definite language, are unions to be bound 
by reason of the fact that their picketing may or may 
not be effective under certain circumstances? Is the test 
of primary or secondary activity under 8 (b) (4) (A) to 
be measured by the effectiveness of the picketing? With 
this reasoning the picketing at the Coca-Cola plant was 
effective while in the Pittsburgh Glass case the picketing 
was ineffective. This is a rather novel way to approach 
what is legal or illegal under the terms of a federal stat¬ 
ute. In the Schultz case, the Board said that contrary 
to the opinion of the minority they had not used the 
“test of effectiveness” in holding the situs of the dispute 
to be ambulatory. It there ruled that the picketing was 
primary and that primary picketing is not a violation of 
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tlie Act whether it be effective or not. The Board with a 
new majority has now abandoned the rationale of the 
Schultz decision (namely the job test—where the work 
is performed) and uses—the effectiveness of the picketing 
to determine whether it is primary or secondary. Schultz, 
87 NLRB 502, 509 footnote (13). 

In the Pittsburgh case the Board in determining the 
picketing as legal finds that the glaziers were at the main 
establishment only twice a day, whereas in the instant 
case it finds that the employees involved were at the 
main plant “at least four times each day.” The Board 
is restricting the strike activities of the petitioner by rea¬ 
son of the number of visits that employees make to the 
main plant of the company, rather than to look at the ob¬ 
ject of the picketing in accordance with the clear directive 
that the Congress has given to the Board by the terms 
of the statute itself. Does the fact then that employees in 
the Coca-Cola case enter the main plant two more times 
a day than the employees did in the Pittsburgh Glass case, 
indicate that the on-strike picketing of the trucks of the 
Coca-Cola is therefore per sc illegal? Petitioner sub¬ 
mits that there is no difference between the facts in the 
instant case and the Pittsburgh Glass case. 

The line of demarcation between what is primary (le¬ 
gal) and what is secondary (illegal) is drawn so fine by 
the Board in comparing the Pittsburgh Glass case to the 
instant case that it is utterly confusing and has no basis 
in law or in fact. In the Pittsburgh Glass case the Board 
stated: 

“Implicit in that decision [referring to Otis Massey 
Co., 109 NLRB #61] it was our view that the Wash¬ 
ington Coca-Cola doctrine would not be applied where 
the premises of the secondary employer harbor the 
situs of the dispute between the union and the pri¬ 
mary employer as in the instant matter.” 

If the situs of the dispute in the Pittsburgh case moved 
from the plant with the outside glaziers to the jobs on 
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which they installed glass, is it not unreasonable to assume 
that the situs of the dispute in the instant case moved from 
from the plant to the secondary employers ’ premises 
when the individual driver drove his truck of Coca-Cola 
to that particular outlet, and the driver-salesmen went 
into the outlet and performed their duties, ranging from 
10 minutes to one hour? It would seem that the only dif¬ 
ference between the two cases is that in the Pittsburgh 
Glass case the glazier installed glass, while in the Coca- 
Cola case the driver-salesmen delivered Coca-Cola, serv¬ 
iced the establishment by maintaining and polishing the 
dispensing machines and did other work in connection 
therewith. 

In a recent Intermediate Report of a Trial Examiner 
in the case of Goodyear Tire & Rubber Company of Ala¬ 
bama, 10-CC-69, released on the same date as the Pitts¬ 
burgh Plate Glass Company case, supra, the Trial Ex¬ 
aminer had cause to interpret the meaning of cases cited 
in our original brief, and more particularly, Moore Dry 
Dock, Schultz, Service Trades Chauffeurs and Sterling. 10 
A master carrier in the Goodyear case was engaged in 
the transportation industry and the union picketed the 
carrier when his trucks moved to the premises of Good¬ 
year. It is pertinent to point out in reviewing all of the 
above cases, the trial examiner said: 

“Under the aforementioned decisions [citing the 
above cases] and before Washington Coca-Cola was 
issued I ivould not have considered a striking union 
to be barred from picketing the trucks of a struck 
primary employer at the premises of a neutral em¬ 
ployer merely because the struck employer Juts a 
permanent establishment in the same State as the 
neutral employer.” 

Although the employer had a plant within easily accessible 
picketing distance from where its trucks delivered, this 
trial examiner nonetheless found that the Washington 
Coca-Cola case did not apply because he concluded that 


10 Sterling Beverages, Inc., 90 NX.R.B. 401. 
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“in accordance with the Schultz, Moore Dry dock, Sterling 
and Service Trades cases that where a struck primary 
employer is engaged in the transportation industry and 
providing that the union otherwise complies with the 
Moore Drydock criteria, Section 8(b)(4)(A) of the Act 
does not prohibit such union from picketing the trucks of 
a primary employer at the premises of a neutral em¬ 
ployer, even though the primary employer has a separate 
establishment in the State or within the same city where 
the neutral or secondary employer is situated.’’ 

In the Pittsburgh Plate Glass decision the Board de¬ 
parts from the rule established in the Coca-Cola case, 
namely, that ambulatory picketing is prohibited if the 
employer has a permanent plant or fixed situs in the 
area. The Pittsburgh Plate Glass decision attempts to 
establish a new test, i.e., whether the picketing is ef¬ 
fective or not. In Otis Massey Company, 109 N.L.R.B. 
161, the Board used an employment test in striking down 
picketing at a construction site. Massey, an insulating 
company, employed truck drivers who went on strike. 
The asbestos workers, carpenters, etc. who installed the 
insulation material, were working on the construction 
job. The truckers’ union picketed the plant and picketed 
the construction job where no truck drivers were em¬ 
ployed. The Board ruled that the construction site did 
not harbor the situs because the truck drivers did not 
work there. The Board in the Massey case was following 
the employment situs as established by Shultz. 

In the Pittsburgh Plate Glass case the Board was faced 
with an identical fact situation as in the Coca-Cola case. 
The Board distinguished the two cases by saying that in 
Coca-Cola picketing at the plant was effective, while in 
Pittsburgh Plate Glass it was ineffective. Consequently, 
in placing the situs in Pittsburgh Plate Glass where the 
glaziers worked, the Board followed the Schultz and Moore 
Drydock decisions, namely, an employment test,—that the 
glaziers were working on a construction job away from 
the plant, and, therefore, the construction job could be 
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picketed. In our view the Board has overruled the de¬ 
cision in the Washington Coca-Cola case. We submit that 
the 4 4 On-Strike ” picketing by the striking Coca-Cola driv¬ 
ers was primary picketing and was legal and valid under 
the Schultz and Moore Drgdock decisions. 

POINT IV 

IN WASHINGTON COCA-COLA CASE THE BOARD HAS 
ABOLISHED ALL CONSUMER PICKETING BY PRO¬ 
HIBITING CONSUMER PICKETING AT A COMMON 
ENTRANCE WHERE THE PUBLIC AND EMPLOYEES 
OF STORE AND SUPPLIERS ENTER. 

The Board admits that consumer picketing is not pro¬ 
hibited by Sec. 8(b)(4)(A) and that consumer picketing 
may be protected concerted activity under Section 7 of the 
Act (Bd.’s Br. 38). It is important to point out that in its 
Decision and Order prohibiting any and all consumer pick¬ 
eting by the petitioner, the Board’s findings and conclu¬ 
sions are as follows: 

“Apart from the considerable evidence in this pro¬ 
ceeding that 4 Friends’ picketing had a substantial ef¬ 
fect on employees of suppliers of the retail stores, the 
record establishes, as noted above, that at every retail 
store covered by the testimony the ‘Friends’ picketing 
passed an entrance that was used in common by cus¬ 
tomers, employees of the store, and employees of sup¬ 
pliers. Further, on at least one occasion the ‘Friends’ 
pickets patrolled in front of a store entrance Avhich 
was used exclusively for deliveries.” (Record p. 30) 

The Trial Examiner who heard the witnesses and the 
testimony made the following finding on the question of 
“employees of suppliers passing the ‘Friends’ sign”: 

“ ... As is indicated hereinafter the relatively small 
number of instances where deliveries were ‘skipped’ 
though there were hundreds of instances of picketing 
tends to negative any conclusion that the union officials 
sought to shut off deliveries to the outlets by sup¬ 
pliers.” (R. 42) 
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However, the Board made a specific finding that a 
“Friends” or consumer sign in front of a common en¬ 
trance was prohibited by Section 8(b)(4)(A). 

In the Board’s brief it is argued that the Crowley Milk 11 
and Capital Service 12 cases are not different in- principle 
from the instant case but the Board’s decision and order 
is due to “variations in the fact pattern”: (p. 36) 

The Capital Service case [100 N.L.R.B. 1092] was de¬ 
cided September 8, 1952. In that case the union deliber¬ 
ately picketed delivery and employee entrance in the rear 
of the store and made oral appeals to employees of sup¬ 
pliers not to cross the consumer picket sign. The Trial 
Examiner abolished all consumer picketing. The respond¬ 
ent union excepted to the broad ruling of the Trial Exam¬ 
iner, requesting modification to permit the union to picket 
consumer customer entrances and only to prohibit or re¬ 
strict picketing at delivery entrances. The Board adopted 
the exception of the union and modified the order permit¬ 
ting the union to continue to picket at customer entrances. 
The Board ruled as follows: 

“At the hearing in this case the General Counsel un¬ 
equivocally stated that he made no contention tha!t the 
Respondent violated Section 8(b)(4)(A) by picketing 
the customer entrances of the secondary employers. 
In view of the General Counsel’s position and the find¬ 
ing of the Trial Examiner consistent therewith that 
the Respondent’s unfair labor practices were limited 
solely to the period during which the employee! and 
delivery entrances were picketed, 3 we do not construe 
the Trial Examiner’s ultimate finding and recom¬ 
mended order as including of the customer entrance 
picketing. * * * ” (p. 1093) 

“3 February 7 to 25, 1952. On the latter date the Respondent stopped 
the picketing and other activity at the employee and delivery entrances 
to the stores, but continued the picketing at the customer entrances.” 

In the Capital Service case, supra , the Board permitted 
customer entrance picketing even though there had been 

11 Crowley Milk Company, 102 N.L.R.B. 99G. enforced 208 F. 2d 444, 

13 Capital Service, Tnc., 100 N.L.R.B. 1092. 
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deliberate picketing in the rear of the store at the delivery 
entrance on numerous occasions and where oral appeals 
were made to drivers of suppliers not to cross the con¬ 
sumer picket line. The Board in the instant case prohibits 
all consumer picketing and specifically rules that there 
could be no consumer picketing at a common entrance 
where employees of suppliers and of the store entered. 
Under the present order of the Board there could never be 
any consumer picketing. There is no retail outlet of any 
size large or small that does not have a common entrance. 
By a common entrance we mean the customer entrance 
where the public, employees of the store and employees of 
suppliers enter. This is true of large chain stores like 
Safeway, A&P and Giant that have a separate delivery 
entrance in the rear of the store, yet the customer entrance 
is likewise an entrance for employees of the store and 
employees of suppliers. Small retail stores have only one 
entrance for the public and suppliers. 

The Crowley Mill .■ case was decided by the Board on Feb¬ 
ruary 4, 19f)3 and the Board based its decision on Judge 
Frank’s decision in N.L.R.B. v. Service Trades, supra. The 
Board specifically held that it was not a violation of Sec. 
8(b)(4)(A) for a union to picket the premises of respond¬ 
ent’s customers for the purpose of inducing the public not 
to buy Crowley Milk products. The Board has radically 
changed the principle of both the Capital Service and 
Crowley Milk cases in its decision in the instant case. The 
Board has now established the rule that you cannot en¬ 
gage in consumer picketing at a common entrance where 
the customer, the employees of the store and employees of 
suppliers enter. There is no retail outlet that has a cus¬ 
tomer entrance only. The petitioner could not place a 
picket to walk up and down Connecticut Avenue or F Street, 
asking the public not to buy Coca-Cola because the picket 
would pass a common entrance, that is, a customer entrance 
where employees of the store and employees of suppliers 
likewise enter. 
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In Capital Service, supra, the consumer sign was used to 
induce and encourage employees of suppliers not to cross 
the line by placing the sign in the rear of the store at the 
delivery or employee entrance, and further making oral 
appeals to employees of suppliers on numerous occasions. 
The Board found that these acts in and of themselves were 
violations of Sec. 8(b)(4)(A) and only restricted these 
illegal acts and still permitted consumer picketing at the 
customer entrance. The Trial Examiner in the instant case 
restricted and prohibited the use of the consumer sign at 
the delivery entrance of Maryland Supermarket and pro¬ 
hibited oral appeals by the pickets to employees of 
suppliers at Buckingham, and prohibited similar acts of 
consumer pickets at Argonne and Cal-Florida Markets 
but permitted all other consumer picketing. The Board 
in its decision and order went further and abolished all 
consumer picketing by its findings that consumer picketing 
was prohibited at a common entrance where customers 
and employees of suppliers entered. The Board did not 
follow the principles of either Capital Service or Crowley 
Milk, but as it did with the ambulatory or “On-Strike” 
picketing, it wrote a new rule to fit the facts in this case, 
and, in effect, has abolished all consumer picketing. 

In the instant case there were hundreds of instances of 
picketing,—“straight consumer picketing” of a single 
picket at a customer entrance, like in Crowley Milk and 
Capital Service . As far as these other cases of picketing 
at these customer entrances are concerned, there was no 
testimony in the record that employees of suppliers or of 
the store went through that entrance; yet, all consumer 
picketing was striken down by reason of a finding of but 
one instance of delivery entrance picketing at the Mary¬ 
land Supermarket. 
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POINT V 

THE BOARD JUSTIFIES ABOLISHING ALL CONSUMER 
PICKETING ON BASIS THAT IT WAS TAINTED AND 
INVALIDATED BY ENMESHING OF "ON-STRIKE" 
AND "FRIENDS" PICKETING. 

In the Board’s brief on consumer picketing it con¬ 
stantly repeats that there was “enmeshing of ‘On-Strike’ 
and ‘Friends’ picketing.” It supports its argument by 
the testimony of Rosenberg at Buckingham Market 
(P. 30). It argues, therefore, that “Friends” picketing 
constituted more than an appeal to the public with the en¬ 
meshing of “On-Strike” and “Friends” picketing since 
employees of suppliers would conclude there was “really 
no difference between the two types of picketing.” 

The obvious answer to this argument is that there was 
no finding by the Board or the Trial Examiner that there 
was any enmeshing of the “On-Strike” and “Friends” 
picketing. 

The instance at the Buckingham Market occurred when 
a Coca-Cola truck drove up to make a delivery and the 
truck was picketed with “On-Strike” signs while the truck 
and driver were there. The “On-Strike” picketing ceased 
when the truck left (Tr. Rec. 431). Further, the record 
does not support any claim or statement that neutral em¬ 
ployees could not distinguish between the two types of 
picketing, nor docs the record support any statement that, 
there was any enmeshing or merging of “On-Strike” and 
“Friends” picket signs. The Trial Examiner however 
specifically found that the “On-Strike” picketing at all 
times strictly complied with Moore Drydock and Service 
Trade cases (R. p. 38). 

The “On-Strike” picketing at Buckingham even while 
the “Friends” picketing was going on was proper because 
the truck and the driver were at Buckingham. The Board 
argues that this one instance is evidence that the con¬ 
sumer picketing was directed not to the consuming public 
but to induce and encourage employees of suppliers not 
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to make deliveries. This is contrary to the specific finding 
of the Trial Examiner and concurred in by the Board. The 
Trial Examiner specifically found that the Teamster Joint 
Council notified all of its affiliated local unions to notify 
all of their members to cross all ‘‘On-Strike” and 
“Friends” signs and that “these instructions were most 
specific with respect to the ‘Friends’ signs.” The pickets 
were specifically instructed that if drivers for suppliers 
asked about the picket line they were to go through (R. 40). 
Moreover, the Trial Examiner rejected the contentions 
made by the General Counsel that either these instructions 
were not given or were “mere sham.” The pickets were 
instructed not to picket any delivery entrance. These find¬ 
ings are specific that the petitioner took all reasonable 
precautions to see that deliveries were made to stores. 
That the Trial Examiner found a relatively small number 
of instances where deliveries were skipped negates any 
conclusion that the union officials sought to shut off 
deliveries by suppliers. Thus every reasonable effort was 
made by petitioner to “insulate employees of suppliers 
from the impact of the picketing.” 

There is no legal requirement that a union engaged in 
consumer picketing had to take the steps that peti¬ 
tioner did in this case to notify all of its affiliated unions 
to be sure and have their members cross both the “On- 
Strike” and “Friends” pickets. In Capital Service the 
Board did not prohibit the consumer picketing. In Capital 
Service there were no steps taken by the union “to 
insulate the employees of suppliers against the impact of 
the picketing” nor were such steps taken in Crowley Milk 
as the petitioner did here. 

Because the pickets at Buckingham Market, contrary to 
instructions, wrongfully made an oral appeal to two em¬ 
ployees of suppliers, and the pickets at Argonne Market 
wrongfully crossed the street, these instances alonel are 
not reason enough that the Board should have abolished 
all consumer picketing. Consumer picketing is not pro- 



hibited by Section 8(b)(4)(A) and the Board should have 
tailored its order by restricting those acts that violated 
Section 8(b)(4)(A) and not take away rights guaranteed 
to petitioner in consumer picketing. 

POINT VI 

FRIENDS PICKETING AT DELIVERY ENTRANCE AT 
MARYLAND SUPER MARKET 

There were hundreds of instances of “Friends” or con¬ 
sumer picketing from February 10, 1953, to May 11, 1953, 
when the consumer picketing was enjoined by the District 
Court. In the brief the Board says there was picketing 
at a delivery entrance also at Buckingham Supermarket. 
There was no finding either by the Board or the Trial 
Examiner, of picketing at a “delivery entrance” at Buck¬ 
ingham. 13 The only finding that “Friends” picketing was 
at a delivery entrance was at Maryland Supermarket at 
13th and Pennsylvania Avenue, Southeast. This testimony 
is set forth in the transcript at pages 542 through 569. 

The Board and the Trial Examiner found picketing at 
a delivery entrance at Maryland Supermarket located at 
13th and Pennsylvania Avenue, Southeast. A reading of 
the testimony of John Holland (Tr. 542 to 569), store 
owner, demonstrates that there was no deliberate or 
conscious picketing of the delivery entrance. The store 
has a common entrance through which employees of 
suppliers, employees of the store and customers enter on 
Pennsvlvania Avenue, Southeast. On the 13th Street side 
there is a break in the curb where the delivery truck of 
the Market parks and there are three doors, 15 and 20 
feet inside the alley and another about 50 feet further 
back in the alley. There were two occasions of picketing. 
On the first occasion the pickets came with the Coca-Cola 

13 At Buckingham the pickets walked the length of the store which had a 
common entrance at one end. At the other end was a door that was used occa¬ 
sionally for the receiving of groceries. The pickets walked the length of the 
property. There was no finding that there was any picketing of this receiving 
door because (1) it was not a delivery or shipping door and (2) it was shut 
and seldom used. (Tr. 429) 
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truck and picketed on the 13th Street side while the truck 
was there and likewise picketed in front of the store with 
“Friends’’ signs. Two pickets were present, one walking 
up and down on 13th Street where the Coca-Cola truck 
was and one walking in front on Pennsylvania Avenue 
(Tr. 557, 558). They left with the Coca-Cola truck. On 
the second occasion (a Saturday morning) 4 or 5 pickets 
came and stayed about three-quarters of an hour and 
picketed in front and around the building with “Friends” 
signs. They left when Holland asked the pickets to write 
him a letter setting forth their grievances. On cross- 
examination when questioned about the picketing of the 
first day, Holland testified that he could not say definitely 
that the pickets went down as far as his private alley or 
entrance in the rear; that he couldn’t pin-point where they 
stopped. The second day two walked on Pennsylvania 
Avenue and two walked on 13th Street with “Friends” 
signs. Holland stated the first day he knew they were 
picketing the truck but on the second day he felt they 
were picketing his property, and because they were 
picketing his property he felt that they definitely crossed 
the private alley. The “Friends” pickets did not con¬ 
sciously or deliberately intend to shut off deliveries by 
picketing a delivery entrance. In Capital Service the 
consumer pickets went from the front of the store to a 
delivery or shipping entrance in the rear and besides the 
picketing made oral appeals to truck driver not to deliver 
to the store. This occurred not once but on numerous 
occasions. The “Friends” picket at Maryland Super¬ 
market walked on a public street unconscious and unaware 
of the private alley with no deliberate intent “to picket” 
a delivery entrance as was done in Capital Service. This 
isolated instance of a tenuous violation at best out of 
hundreds of cases is seized upon by the Board to prohibit 
all consumer picketing and unlike Capital Service, this 
union was denied the right to engage in any further 
consumer picketing. 
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Like here in Pittsburgh Plate Glass there was tech¬ 
nically a violation as the glaziers picketed the job site 
when Pittsburgh’s employees were not on the job. The 
Board fairly and equitably ruled: 

“We find that Respondents were probably unaware 
that there were no Pittsburgh employees working at 
the time inasmuch as the construction site was so large 
that it was difficult to ascertain who was working on 
the other side, and Pittsburgh employees were 
normally at work at the time of the picketing. More¬ 
over, Respondents removed the pickets promptly on 
learning that Pittsburgh employees were not working. 
Under the circumstances, we conclude that the picket¬ 
ing was not a violation of the Act.” 

Respectfully submitted, 

Martin F. O’Donogtttte, 
Thomas X. Dunn, 

William J. Walsh, 

Patrick C. O’Donoghue, 

831 Tower Building, 
Washington 5, D. C., 
Attorneys for Petitioners. 


November, 1954. 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented in Case No. 12,207 are: 

1. Whether the National Labor Relations Board 1 erred 
in failing to find and hold that the picketing of Petitioner’s 
premises at 400 Seventh Street, S.W., Washington, D. C., 
from January 27, 1953, until February 2, 1953, by approx¬ 
imately 46 pickets who passed before employee and de¬ 
livery entrances, constituted unlawful “mass picketing” 
in violation of Section 8(b) (1) (A) of the National Labor 
Relations Act, as amended. 2 

2. Whether the Board erred in failing to find and hold 
that picketing of the premises of small neighborhood res¬ 
taurants, grocery stores, drug stores, etc., throughout the 
City of Washington, D. C., by groups of from four (4) to 
thirty (30) pickets constituted unlawful “mass picketing” 
in violation of Section 8(b)(1)(A) of the Act 

3. Whether the Board erred in determining that a co¬ 
ercive statement made to a rank and file employee by hos¬ 
tile pickets was addressed to him as the representative of 
his employer and thus did not violate Section 8(b) (1) (A) 
of the Act. 

4. Whether the Board erred in refusing to consider and 
determine the merits of a fully litigated issue, on the 
grounds that it had not been particularized by the General 
Counsel of the Board as specific violation of Section 
8(b) (1) (A) of the Act, although the amended complaint 
did allege violation of Section 8(b) (1) (A) of the Act. 

5. Whether the Board erred in failing to find and hold 
that secondary picketing at the premises of Petitioner’s 
customers, designed to achieve and resulting in the cur¬ 
tailment of Petitioner’s business, constituted unlawful 
economic restraint and coercion on Petitioner’s non-strik¬ 
ing employees and other employees in violation of Section 
8(b)(1)(A) of the Act. 

’Throughout this Brief the National Labor Relations Board will be 
referred to as the Board; Brewery and Beverage Drivers. Ixx-al 67, 
I.B.T.W.C.H.A., A.F.L., as the Union; and the General Counsel of the 
Board as the General Counsel. 

3 61 Stat. 136, 29 U.S.C., Supp. V., Secs. 141, et seq.; hereinafter called 
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¥ 

JURISDICTIONAL STATEMENT 

i 

Petitioner, a corporation of the State of Virginia, is en¬ 
gaged at 400 Seventh Street, S.W., Washington, D. C. in 
the manufacture and distribution of a popular soft drink 
known as “Coca-Cola”. The alleged unfair labor practices 
in violation of Section 8(b) (1) (A) of the Act that form 
the basis for the relief sought in Case No. 12,207, occurred 

• within the District of Columbia. As charging Party in an 
action before the National Labor Relations Board based, 
in part, on said unfair labor practices, Petitioner is clearly 
a party aggrieved by the final decision and order of the 


i 
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Board failing to find the Union in violation of Section 
8(b) (1) (A) of the Act and thereby denying that portion 
of the relief sought. 

Section 10(f) of the Act provides that “any person ag¬ 
grieved by a final order of the Board granting or denying 
in whole or in part the relief sought may obtain a review 
of such order in any circuit court of appeals of the United 
States in the circuit wherein the unfair labor practice in 
question was alleged to have been engaged in or wherein 
such person resides or transacts business, or in the United 
States Court of Appeals for the District of Columbia, by 
filing in such court a written petition praying that the 
order of the Board be modified or set aside.” 

On or about April 28,1954, a copy of Petitioner’s Petition 
for Review and Modification of a Decision and Order of the 
National Labor Relations Board was caused to be filed with 
this Honorable Court which thereafter assumed jurisdic¬ 
tion over said case by Order dated May 18, 1954. 

I. 

STATEMENT OF THE CASE 

The Petition herein was filed to obtain a review and 
modification by this Court of a Decision and Order issued 
by the National Labor Relations Board on December 10, 
1953, in the Matter of Brewery and Beverage Drivers and 
Workers, Local No. 67, etc., and Bernard Rosenberg, Case 
No. 5-CC-28; and Brewery and Beverage Drivers and 
Workers, Local No. 67, etc., and Washington Coca-Cola 
Bottling Works, Inc., Case No. 5-CC-30 (App. 24-34). 3 
Petitioner seeks by means of this proceeding to remedy 

3 Page references to the Joint Appendix in Cases Xos. 12.115 and 12.207 
will be preceded by the prefix “App.” Page references to the typewritten 
record will be preceded by the prefix “Tr.” 
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certain errors of law and fact which caused the Board to 
deny, in part, the relief sought against the Union. Peti¬ 
tioner contends that the Board committed errors contrary 
to the weight of the law and the evidence in interpreting 
and applying parts of the National Labor Relations Act, 
and also in declining to adjudicate important issues in¬ 
volved in the case. 

i 

A. Proceedings Before the Board 

This case arises from charges filed by Petitioner on 
March 30, 1953, in Case No. 5-CC-30, alleging in geneiral 
that Brewery and Beverage Drivers, Local No. 67, Inter¬ 
national Brotherhood of Teamsters, Chauffeurs, Ware¬ 
housemen and Helpers of America, AFL, herein called the 
Union, had committed unfair labor practices within the 
meaning of Sections 8(b)(1)(A) and 8(b)(4)(A) of the 
Act, in the course of a strike against Petitioner (App. 21-23). 
A similar but wholly independent charge had been filed 
against the Union by Bernard Rosenberg on behalf of 
Buckingham Supermarket, Inc. on March 10, 1953 in Case 
No. 5-CC-28 (App. 19-21). 

The cases were caused to be investigated by the General 
Counsel of the Board, acting by the Regional Director for 
the Fifth Region. On April 28, 1953, the Regional Director 
for the Fifth Region ordered Cases Nos. 5-CC-28 and 
5-CC-30 consolidated for hearing and decision, and issued 
a consolidated complaint, alleging that the Union had com¬ 
mitted unfair labor practices within the meaning of Sec¬ 
tion 8(b) (4) (A) of the Act (App. 2-8). 

The Complaint alleged that at various times since Febru¬ 
ary 1, 1953, 4 the Union in violation of Section 8(b) (4) (A) 

‘The strike that resulted in commencement of the Union’s picketing 
activity began on January 27, 1953. 
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of the Act had by picketing and other means induced and 
encouraged the employees of Petitioner’s customers and 
other employers to engage in strikes or concerted refusals 
in the course of their employment to use, process, trans¬ 
port, or otherwise handle or work on goods, articles, ma¬ 
terials, or commodities, or to perform services; where the 
object thereof was to force or require Petitioner’s cus¬ 
tomers and other employers to cease using, selling, han¬ 
dling, transporting or otherwise dealing in Petitioner’s 
product, and to cease doing business with Petitioner, and 
to force or require other employers to cease doing business 
with Petitioner’s customers. Either through oversight or 
inadvertence the 8(b) (1) (A) charge was not embodied in 
the Complaint. 

The Union filed an answer generally denying the allega¬ 
tions of the Complaint, and setting forth certain affirma¬ 
tive defenses purporting to show that the Union’s picketing 
activity was protected by law or otherwise without the 
purview of Section 8(b) (4) (A) of the Act (App. 8-18). 

Hearing on the consolidated complaint began on May 25, 
1953, before Trial Examiner Charles W. Schneider. All 
parties were represented by counsel and participated in the 
hearing. 

On or about June 17, 1953, Counsel for the General 
Counsel moved to amend the complaint to allege violation 
of Section 8(b) (1) (A) of the Act (App. 153-156, 157-159). 
The motion was granted by the Trial Examiner on June 18, 
1953 (App. 159-160), and the hearing concluded on July 8, 
1953. 

On October 13, 1953, Trial Examiner Schneider issued 
his Intermediate Report (App. 35-53), in which, without 
ruling on all issues in controversy, he sustained certain 
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allegations of the complaint with respect to violation of 
Section 8(b) (4) (A) of the Act and recommended that the 
Union cease and desist from such unfair labor practices 
and take certain affirmative action to effectuate the policies 
of the Act (App. 51-52). 

The Trial Examiner, however, recommended dismissal 
of the allegations in the complaint charging the Union 
with violation of Section 8(b) (1) (A) of the Act (App. 52). 

All parties filed exceptions to the Intermediate Report 
of the Trial Examiner based on his failure to resolve cer¬ 
tain crucial issues relating to the allegations of violation 
of Section 8(b) (4) (A) of the Act. Petitioner and General 
Counsel for the Board also excepted to the Trial Exam¬ 
iner’s recommended dismissal of the alleged violations of 
Section 8(b) (1) (A) of the Act. j 

Petitioner filed a brief with the Board urging the Board 
to set aside the Trial Examiner’s conclusions of law with 
regard to violation of Section 8(b) (1) (A) of the Act; to 
conclude that the following conduct on the part of the 
Union constituted violation of Section 8(b) (1) (A) of the 
Act; and to order the Union to cease and desist therefrom 
and take certain affirmative action to effectuate the policies 
of the Act: 

(a) Mass picketing of Petitioner’s premises at 400 
7th St., S. W., Washington, D C., by more than 40 
pickets, impeding the ingress and egress of Company 
vehicles and personnel; 

(b) Mass picketing of the narrow store fronts and 
small common entrances of Petitioner’s customers 
throughout the City of Washington, D. C., by groups 
of from 4 to 30 pickets, whose presence impeded in¬ 
gress and egress to said premises; 

(c) Threats of force and/or physical violence made 
to an employee of one of Petitioner’s customers by 
Union pickets; 
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(d) Economic coercion and restraint exercised upon 
Petitioner’s non-striking employees and other em¬ 
ployees by the Union’s unlawful picketing and related 
conduct, which caused curtailment of the business of 
Petitioner, its customers and their other suppliers, and 
consequent loss of earning opportunity among the em¬ 
ployees of said employers.” 

On December 10, 1953, the Board issued its Decision and 
Order, adopting, in part, the findings of fact, conclusions of 
law and recommendations of the Trial Examiner with re¬ 
spect to violation of Section 8(b)(4)(A) of the Act. In 
addition, the Board resolved certain issues left undeter¬ 
mined by the Trial Examiner by finding and concluding 
that the Union had also violated Section 8(b) (4) (A) of the 
Act through its picketing of Petitioner’s trucks while away 
from Petitioner’s premises and by picketing at the premises 
of Petitioner’s customers (App. 24r31). 

The Board, however, although differing with the Trial 
Examiner, in part, as to his reasoning, adopted his recom¬ 
mendations that the allegations of the complaint with re¬ 
spect to Section 8(b)(1)(A) of the Act be dismissed (App. 
31-32). 

Without in any way discussing the allegations of mass 
picketing at the premises of Petitioner and Petitioner’s cus¬ 
tomers, the Board stated, generally, “we find the Respond¬ 
ent has not violated Section 8(b) (1) (A) of the Act” (App. 
31). 

With respect to the allegation that a statement by Union 
pickets to Jackson, an employee of Ryland’s Delicatessen, 
one of Petitioner’s customers, that they would make it 
“rough on him” if he resumed purchasing Petitioner’s 
product, constituted restraint and coercion within the mean¬ 
ing of Section 8(b) (1) (A) of the Act, the Board concluded 
that, despite Jackson’s employee status, no violation oc- 
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curred, holding that the remarks were addressed to him as 
the representative of the proprietor, Ryland (App. 32). 

Further, despite the clear rule of law contained in the 
decision of the United States Court of Appeals for the Ninth 
Circuit in Capital Service v. N. L. R. B ., 204 F. 2d 848, 32 
LRRM 2280, the Board refused to determine whether or not 
the Union’s unlawful secondary picketing also constituted 
economic restraint and coercion upon Petitioner’s em¬ 
ployees violative of Section 8(b)(1)(A) of the Act, holding 
that the issue was not properly before them because it had 
not been specifically alleged by the General Counsel (App. 
32, fn. 10). 

B. The “Mass” Picketing of Petitioner’s Premises 

The Petitioner is engaged in the manufacture, bottling 
and distribution of a soft drink known as “Coca-Cola” at 
its place of business at 400 Seventh Street, S. W., Washing¬ 
ton, D. C. (Tr. 1734-1735). On or about January 27, 1953, 
the Union called a strike against Petitioner, and established 

i 

a picket line around Petitioner’s premises carrying “On 
Strike” picket signs (App. 179, G. C. Exh. #2) . 4 " 

The “On Strike” picket line at Petitioner’s place of busi¬ 
ness, supplemented by union officials, reached an admitted 
number of at least 46 pickets in the first few days of the 
strike (App. 128, 169-171). The pickets marched around 
the plant from 7 A.M. until “all activity had stopped at the 
plant” in the late afternoon (App. 171), patrolling in front 
of entrances used for egress and ingress by Petitioner’s em¬ 
ployees, Petitioner’s trucks and the trucks and employees 
of Petitioner’s suppliers (App. 170). 

4 * The wording on the “On Strike” signs was in two forms, as follpws: 
(1) as shown by G. C. Exh. #2 “On Strike, Coca Cola. International Brother¬ 
hood of Teamsters. Chauffeurs, Warehousemen and Helpers, Local Union 
No. 67, AFL”, and (2) “Coca Cola, On Strike, Local 67, Brewery & Beverage 
Drivers Union, Approved by Teamsters Joint Council 55, AFL.” 




8 


This form of mass picketing continued from January 27, 
1953, when the strike began until Monday, February 2,1953, 
when the Union disbanded its mass effort at the plant in 
favor of unlawfully extending its picketing to the premises 
of Petitioner’s customers (App. 171). 

The unlawful extension of the picketing to the premises 
of neutral, secondary employers who had no interest in 
Petitioner’s dispute with the Union was accomplished in 
two phases: 

(1) The following of each of Petitioner’s several trucks 
by separate groups of approximately 6 strikers, each, bear¬ 
ing “On Strike” signs, who proceeded to picket the trucks 
as they called on the customers and also picketed the cus¬ 
tomer’s premises without regard to the remote location of 
the trucks (Tr. 1860); and 

(2) Subsequent to February 14,1953, the picketing of the 
outlets in the total absence of the trucks, with “Friends” 
signs (App. 180, G. C. Exh. #3). 4b 

Unlawful secondary picketing of the premises of Peti¬ 
tioner’s customers was engaged in by practically all of the 
strikers from its commencement, a few days after the strike, 
until May 11, 1953, when all picketing was properly re¬ 
stricted by injunction to Petitioner’s place of business at 
400 Seventh Street, S. W., Washington, D. C. “On Strike” 
picketing at the plant, never ceased during the period from 
January 27, 1953, to May 11, 1953, and continues to date. 
But subsequent to the commencement of the “Friends” 
picketing there was no reoccurrence of the “mass” picketing 
that took place at the plant from January 27, 1953, through 
February 1,1953. 

4b The wording on the “Friends’* signs ns shown l\v G. C. Exh. #3 was as 
follows: "Friends, when you go into this store please do not ask for Coca 
Cola. It is not delivered by members of Brewery and Beverage Workers 
Union No. 67, thus tending to decrease the earning opportunities of its 
members. If you desire a Cola drink, please select some other brand. 
Thanks. Brewery and Beverage Drivers Union Local 67. AFL.” 
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C. The “Mass” Picketing of the Premises 
of Petitioner’s Customers 

The “Friends” signs were allegedly distributed to the 
pickets on or about February 14, 1953. Thereafter, the 
pickets used the “Friends” signs to picket the premises of 
Petitioner’s customers in the total absence of Petitioner’s 
trucks. When a dealer refused to cease handling Coca-Cola, 
groups of “Friends” pickets would picket the outlet for a 
protracted period varying from hours to several days, de¬ 
pending upon how long it took to force the outlet to capi¬ 
tulate (App. 65, 72-73, 80, 88-89, 93, 121). 

The “Friends” pickets would call on the outlet and re¬ 
quest the dealer to cease handling Coca-Cola, at the same 
time threatening him that if he refused the store would be 
picketed (App. 59-64, 69-70, 77-82, 89, 93-95, 120, 124-125, 
128-129,168). 

Where the dealer agreed to cease handling Coca-Cola, 
the picketing would either not commence or, if in progress, 
would cease (App. 63-64, 70, 79, 95, 121). 

Each and every one of the retail establishments picketed 
with “Friends” signs had a common entrance through 
which passed customers, Petitioner’s employees, store em¬ 
ployees, and the employees of suppliers delivering goods 
other than Coca-Cola to these neutral, secondary em¬ 
ployers. Substantially all of these stores had but one en¬ 
trance, through which passed all of their deliveries along 
with customers and store employees (App. 63, 69, 70, 72, 
181-182, 91-94). A few stores, such as Fairfax Food Town 
(Tr. 444), Buckingham Super Market (App. 91-92), and 
Maryland Supermarket (App. 105), had separate entrances 
used for bulk deliveries only. Even these outlets, how¬ 
ever, received a high percentage of their deliveries through 
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a common front entrance used also by customers and store 
employees. In every instance both common entrances and 
separate delivery entrances were picketed with “Friends” 
signs. None of the stores had an entrance used only by 
customers to the exclusion of store and suppliers’ em¬ 
ployees. 

Thus, “Friends” picketing was conducted, without ex¬ 
ception, in front of entrances used by store employees and 
employees of suppliers in the normal course of their em¬ 
ployment. 3 

Although Robert Lester, President of the Teamsters’ 
Joint Council instructed Thomas Caton, Union President 
and Business Agent, not to place more than two pickets 
carrying “Friends” signs in front of any store because, 
“* * * it would give the employer and the Labor Board a 
correct impression that we were coercing people * * *” 
(App. 156-157), the record is clear that “Friends” picketing 
was conducted in mass on many occasions, evidencing not a 
purported desire to appeal to the public, but a clear intent 
to restrain, coerce, and unlawfully induce and encourage 
employees engaged in their employment at the picketed 
premises. 

At Pyle’s Market, there were 6 to 8 pickets (App. 74). 
At Sunrise Market, at least 8 pickets patrolled an entrance 
to such an extent that persons had difficulty in entering 
and leaving the store (App. 59-60). Brodsky’s Delicatessen 
was patrolled by from 12 to 15 pickets (App. 80-82, 127, 
177). At Fairfax Food Town, 15 to 24 pickets carried 


5 At the injunction hearing before Judge Holtzoff, Counsel for the Union 
stated. “I will say to your Honor and admit in practically 9S% of all the 
stores we picketed they only had one entrance wherein went both pur¬ 
chasing public and the employees of other suppliers." Pencllo v. Beverage 
d Breicery Drivers, U.S.D.C., Dist. of Columbia, page 25, Official Tran¬ 
script, May 7, 1953. 
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“Friends” signs in front of an entrance through which de¬ 
liveries were made to the store and through which store 
employees went to and from work (App. 93-94, 177-178). 
There were from 20 to 30 pickets at Brinsfield’s Drug Store 
(App. 110-112). At Buckingham, there were 18 pickets 
(App. 88, 124, 173-175). Kay’s had from 14 to 18 pickets 
for a considerable period of time in front of an entrance 
used by store employees and the employees of suppliers 
(Tr. 2443, 2473). At Argonne Market, at least 10 pickets 
picketed for the better part of a day (App. 65-66). Twelve 
pickets patrolled in front of a common entrance at Train’s 
Market, and on one occasion forced a woman with a baby 
carriage off the sidewalk (App. 120-121). Consumers Wine 
and Liquors had up to 7 pickets before its single narrow 
entrance (Tr. 473), and numerous other stores with very 
small fronts and narrow common entrances were beset by 
anywhere from 4 to 8 pickets for varying periods of time. 
At Master Market, for example, 4 pickets before a small, 
common entrance were sufficient to interfere with and en¬ 
danger the safety of an employee carrying a heavy burden 
(App. 71-72). 

The proper conclusion to be drawn from the clear in¬ 
stances of mass “Friends” picketing is that asserted by 
Lester. It was not directed at informing the consutning 
public, but was clearly intended to restrain, coerce, and 
unlawfully induce and encourage deliverymen and store 
employees in order to force the stores to capitulate to the 
pickets’ demands to cease handling Coca-Cola. 

D. The Coercion of Jackson at Ryland’s Delicatessen 

Ryland’s Delicatessen was typical in many respects of 
the small neighborhood stores that were picketed in mass 
by the Union’s “Friends” pickets. Ryland’s was picketed 
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over a period of 3 days by from 3 to 6 pickets (App. 72-73, 
1C2). During that time, at least two employees of Ryland’s 
suppliers refused to service the store because of the 
“Friends” picket line (App. 30-31, 101-102). 

On the third day of the picketing, Leon Jackson, an em¬ 
ployee, was in the store by himself at the time it was being 
picketed by 6 “Friends” pickets (App. 102). During his 
first 2 hours at work he observed the pickets stop and speak 
to a Pepsi Cola deliveryman who had come into the store 
and was in the act of removing empties. After being 
stopped by the pickets, the Pepsi Cola driver brought the 
empties back into the store and advised Jackson that he 
couldn’t deliver that day because of the picket line (App. 
102 ). 

When Jackson asked why they were picketing and what 
he could do to get rid of them, the pickets replied “Stop 
buying Cokes” (App. 101). 

About that time Jackson spoke to Ryland over the phone 
and obtained permission to honor the pickets’ demand. 
Jackson then told the pickets that he wouldn’t buy any 
more Cokes. The pickets agreed to stop picketing, but 
threatened Jackson that “* * * if I did buy them, they 
would make it rough on me” (App. 101). 

The conversation was carried on by Jackson in the first 
person without reference to Ryland, 0 and the pickets’ threat 
was obviously directed at Jackson, an employee working 
in the store who had previously observed the alacrity with 
which the Pepsi Cola driver obeyed the pickets. 

• Under examination by the General Counsel. Jackson testified as fol¬ 
lows : 

“Q. Did you tell the pickets Mr. Ryland promised he wouldn't buy 
any more Coca-Cola? A. I didn’t tell the pickets Mr. Ryland said 
anything. 

Q. You told them that after he told you. but you didn’t mention his 
name? A. No, I didn’t” (Tr. 515). 
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E. The Economic Restraint and Coercion of Petitioner’s 
Employees and Other Employees as a Result of 
the Union’s Secondary Picketing . 

By picketing at the premises of Petitioner’s customers 
with both “On Strike” and “Friends” signs, it is clear that 
the Union intended to and did disrupt the business rela¬ 
tionship between Petitioner and its customers and between 
Petitioner’s customers and their suppliers. 

The record is replete with instance after instance of 
secondary employers ceasing to purchase Coca-Cola be¬ 
cause of the Union’s unlawful secondary picketing (App. 
62, 63, 64, 65, 69, 70, 79, 81, 95, 101, 103, 109, 121). 

j 

By the same token there are many instances among the 
relatively few outlets produced by the General Counsel as 
a representative sample of the outlets picketed, of missed, 
delayed and skipped deliveries. 7 


At Argonne Market in March, 1953, at least six (6) 
drivers for suppliers testified that they did not make 
scheduled deliveries because of the secondary picket lines 
(App. 66-67, Tr. 144-145, Tr. 156, 158, App. 126-27, 129-134, 
Tr. 1305, App. 148-149). 


At Ryland’s Delicatessen, Dempsey, the Briggs meat 
driver, did not deliver as scheduled as a result of a 
“Friends”, picket line (App. 96) and, in fact, never did 
make a delivery when, upon inquiring of Bell, Business 
Agent of Local 639, Dempsey’s union, he was informed 


T General Counsel and the charging parties did not attempt to encumber 
the record with cumulative testimony concerning instances of inducement 
and encouragement at all outlets picketed with “Friends” signs by the 
Respondent. The evidence was confined to a typical cross section of about 
thirty (30) outlets whose common experience is descriptive of the con¬ 
duct and effect of the large number of instances of secondary picketing 
throughout the City of Washington. 
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“to use his own discretion” and the Union would “back 
him” up (Tr. 474-475, App. 97-98). 

Scheduled deliveries and services were also impeded or 
halted at Buckingham Super Market (App. 89-90), Sunrise 
Market (App. 60), Fairfax Food Town (Tr. 447-449, 1312), 
Ackman’s Delicatessen (Tr. 183, 1484), Brodsky’s Deli¬ 
catessen (Tr. 371-372), Baker’s Delicatessen (Tr. 836-837), 
Master Market (Tr. 199, 209), Train’s Market (Tr. 751), 
Kay’s Market (Tr. 1274-1275) and Califlorida Delicatessen 
(App. 63-64) to mention only some of the outlets who 
suffered economic harm as a result of the secondary picket¬ 
ing found by the Board to have been unlawful. 

Obviously, Petitioner sustained considerable loss of rev¬ 
enue as a result of the disruption of its normal business 
relationship with its customers. The Union’s achievement 
of the objective prohibited by Section 8(b) (4) (A) of the 
Act, thus placed considerable economic pressure on those 
of Petitioner’s employees who chose to remain at work. 
In like manner, Petitioner’s employees whose livelihood 
depended on the sale of Coca-Cola were also affected 
by the decrease in retail sales occasioned by the effect 
of the “Friends” picket lines on the consuming public. 
The overall effect of the Union’s secondary picketing, 
therefore, was to place strong economic pressure on Peti¬ 
tioner’s employees by reducing their earning opportunity. 
This was particularly true in the case of those employees 
who serviced the stores on a commission basis. The sec¬ 
ondary picketing also visited economic coercion upon the 
employees of Petitioner’s customers and their suppliers. 
Not only is it reasonable to assume that the small retail 
stores were seriously affected by the presence of “Friends” 
picket lines in front of their narrow, common entrances. 
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but it is also clear that the business of other suppliers was 
seriously disrupted by the secondary picket lines, i 

Petitioner charged originally, therefore, that the Union’s 
unlawful secondary picketing also violated Section 8(b) 

(1) (A) of the Act (App. 22-23). Inadvertently, this allega¬ 
tion was omitted from the Complaint. However, the facts 
that form the basis of Petitioner’s contention with respect 
to the economic coercion of its employees and those of 
other employers are substantially the same as those that 
frame the 8(b) (4) (A) or “secondary boycott” issues, and 
the issue was fully litigated in the hearing before, Trial 
Examiner Schneider (App. 153-160). The Board is obli¬ 
gated to review and adjudicate all fully litigated issues 
affecting the rights of the parties and the public. 

n. I 

STATUTE INVOLVED 

The statute involved in Case No. 12,207 is the National 
Labor Relations Act, as amended, 61 Stat. 136, 29 U.S.C., 
Supp. V. Secs. 141 et seq., in particular the following sec¬ 
tions: 

“Section 3(d). There shall be a General Counsel of the 
Board who shall be appointed by the President, by and 
with the advice and consent of the Senate, for a term of 
four years. * * * He shall have final authority, on behalf 
of the Board, in respect of the investigation of charges and 
issuance of complaints under Section 10, and in respect of 
the prosecution of such complaints before the Board, and 
shall have such other duties as the Board may prescribe 
or as may be provided by law.” 

I 

“Section 7. Employees shall have the right to self¬ 
organization, to form, join or assist labor organizations, 
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to bargain collectively through representatives of their 
own choosing, and to engage in other concerted activities for 
the purpose of collective bargaining or other mutual aid or 
protection, and shall also have the right to refrain from 
any or all of such activities except to the extent that such 
right may be affected by an agreement requiring member¬ 
ship in a labor organization as a condition of employment 
as authorized in Section 8(a)(3).” 

“Section 8(b) (1) (A). It shall be an unfair labor prac¬ 
tice for a labor organization or its agents to restrain or 
coerce employees in the exercise of the rights guaranteed 
in Section 7. * * *” 

“Section 10(a). The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any un¬ 
fair labor practice (listed in Section 8) affecting commerce 
* * **> 


“Section 10(b). Whenever it is charged that any person 
has engaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency designated by 
the Board for such purposes, shall have the power to issue 
and cause to be served upon such person a complaint stat¬ 
ing the charges in that respect, and containing a notice of 
hearing before the Board or a member thereof, or before 
a designated agent or agency, at a place therein fixed, not 
less than 5 days after the serving of said complaint: * * * 
Any such complaint may be amended by the member, 
agent or agency conducting the hearing or the Board in 
its discretion at any time prior to the issuance of an order 
based thereon. * * * In the discretion of the member, agent 
or agency conducting the hearing or the Board, any other 
person may be allowed to intervene in the said proceed¬ 
ing and present testimony.” 


! 
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“Section 10(c). The testimony taken by such member, 
agent, or agency or the Board shall be reduced to writing 
and filed with the Board. Thereafter, in its discretion, the 
Board upon notice may take further testimony or hear 
argument. If upon the preponderance of the testimony 
taken the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging in 
any such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease 
and desist from such unfair labor practice * * (Emphasis 
added.) 

III. 

STATEMENT OF POINTS 

A. The Board erred in failing to find and conclude that 
picketing of Petitioner’s premises by approximately 46 
pickets and picketing of the premises of Petitioner’s cus¬ 
tomers by from 4 to 30 pickets constituted unlawful “mass” 
picketing in violation of Section 8(b) (1) (A) of the Act. 

B. The Board erred in concluding that clearly coercive 
remarks made to a rank and file employee by Union pickets 
did not constitute unlawful restraint and coercion within 
the meaning of Section 8(b) (1) (A) of the Act. 

j 

C. The Board erred in refusing to consider and resolve 
on the merits Petitioner’s contention that the Union’s sec¬ 
ondary picketing also constituted a violation of Section 
8(b) (1) (A) of the Act as a matter of law. 
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IV. 

SUMMARY OF ARGUMENT 

A. “Mass” picketing of Petitioner’s premises and the 
premises of Petitioner’s customers tended to restrain and 
coerce Petitioner’s employees and other employees in vio¬ 
lation of Section 8(b)(1)(A) of the Act. 

Commencing on January 27, 1953, the first day of the 
strike, the Union picketed Petitioner’s premises with ap¬ 
proximately 46 pickets who, until February 2, 1953, pa¬ 
trolled in front of the employee and delivery entrances at 
said premises. It is apparent from the nature of Peti¬ 
tioner’s business that the ingress and egress of Petitioner’s 
employees was impeded. The law applicable to such facts 
requires the finding of a violation of Section 8(b) (1) (A) 
of the Act. 

From on or about February 2, 1953, until May 11, 1953, 
the Union picketed the narrow store fronts and small store 
entrances of Petitioner’s customers throughout the City 
of Washington, D. C., with groups of from 4 to 30 pickets. 
Petitioner’s employees, the employees of Petitioner’s cus¬ 
tomers and the employees of other employers supplying 
Petitioner’s customers were subjected in the normal course 
of their employment to an implied threat of violence by 
a numerically superior group of pickets and were re¬ 
strained and coerced thereby in violation of Section 8(b) 
(1) (A) of the Act. 

B. Coercive remarks made by Union pickets to Jackson, 
an employee of Ryland’s Delicatessen, violated Section 
8(b)(1)(A) of the Act. 

A group of “Friends” pickets threatened to “make it 
rough” for Jackson if he continued to handle Coca-Cola. 


There is no evidence that this threat was directed to Jack¬ 
son’s boss, Ryland, or to Jackson as Ryland’s representa¬ 
tive. Assuming arguendo, however, that the threat was 
made to Jackson as Ryland’s representative, it still vio¬ 
lated Section 8(b) (1) (A) of the Act because Jackson was 
not a supervisor, could not control Ryland’s actions and, 
unlike Ryland, was in direct danger of Union retaliation. 

C. The Union’s secondary picketing not only violated 
Section 8(b)(4)(A) of the Act but also restrained and 
coerced Petitioner’s employees and other employees in 
violation of Section 8(b)(1)(A) of the Act. 

1. The Board is under a statutory mandate to rem¬ 
edy unfair labor practices. Where an issue has been 
fully litigated and the facts reveal the existence of 
an unfair labor practice, the Board cannot abdicate 
its responsibility to the parties and the public by re¬ 
fusing to adjudicate the issue on the technical ground 
that since that issue had not been specifically alleged 
as a violation of the Act by the General Counsel, it 
was not properly before the Board. 

2. The Union’s secondary picketing was intended to 
and did result in the curtailment of Petitioner’s busi¬ 
ness and that of Petitioner’s customers and their other 
suppliers, thereby impairing and reducing the earning 
opportunity of Petitioner’s employees and other em¬ 
ployees in violation of Section 8(b) (1) (A) of the Act. 
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V. 

ARGUMENT 

A. “Mass” picketing of Petitioner’s premises and the 
premises of Petitioner’s customers tended to restrain and 
coerce Petitioner’s employees and other employees in vio¬ 
lation of Section 8(b)(1)(A) of the Act. 

From January 27, 1953, until on or about February 2, 
1953, the Company’s place of business at 400 Seventh Street, 
S. W., Washington, D. C., was picketed by at least 46 pickets 
bearing “ON STRIKE” signs. Caton, the Union’s Business 
Agent, admitted that this mass picket line patrolled in front 
of the entrances to the plant used by Company employees 
and Company trucks in entering and leaving the premises. 
A display of force of this nature directed against and tend¬ 
ing to block and obstruct the ingress and egress of those of 
Petitioner’s employees who remained at work and who 
were called upon to replace the strikers on Petitioner's 
trucks, was intended to and had the effect of coercing, and 
restraining them in the exercise of their right guaranteed 
by Section 7 of the Act to refrain from engaging in con¬ 
certed activities. 8 

Although the record does not reveal any actual violence 
on the picket line at Petitioner’s premises, and Petitioner’s 
employees were apparently not successfully prevented from 
entering or leaving the plant, there is no doubt about the 
coercive and restraining effect of a line of 46 pickets pa¬ 
trolling in front of plant entrances used constantly by 

" Although the issue of mass picketing at Petitioner's premises was raisc<l 
by Petitioner l>efore the Trial Examiner and the Hoard, no disposition of 
such issue was ever made on the merits. The Trial Examiner erroneously 
found, and the Board affirmed his finding that no such question had been 
raised. For a discussion of the procedural question concerning the Hoard’s 
responsibility to remedy unfair labor practices revealed by the evidence 
although not specifically alleged in the complaint, see Argument, Section C. 
1. infra, with respect to the 8(b) (1) (A) character of the Union's secondary 
picketing at the premises of Petitioner’s customers. 
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Petitioner’s employees in the normal course of their em¬ 
ployment. 


The Board has long held that the Act does not 


require 


“* * * efforts to prevent employees from entering or leav¬ 
ing the plant be successful * * *. It is sufficient where, 
as here, it may reasonably be inferred from the manner of 
the picketing that this conduct was calculated or tended 
to bar employees’ ingress or egress.” Cory Corp., 84 NLRB 
No. 110, 24 LRRM 1326.° 


In the Cory case, the United Electrical, Radio and Ma- 

; 

chine Workers of America, had argued that the intent of 
Congress in enacting Section 8(b) (1) (A) of the Act with 
respect to restrictive and coercive picketing was to ban 
only actual violence. The U.E. argued that their picketing 
of the front of a plant by approximately 80 pickets patrolling 
in a “circular or elliptical course” before an employee en¬ 
trance was wholly peaceful and fully protected both by the 
constitutional guarantees and the Act. 

_ i 

The Board repudiated this argument, holding: 

“Our function rather, as we see it, is limited to deter¬ 
mining whether picketing as conducted in a given situ¬ 
ation, whether or not accompanied by violence ‘re¬ 
strained’ or ‘coerced’ employees in the exercise of their 
rights guaranteed under the Act, and, if so, to enjoin 
such conduct. In these circumstances, the number of 
pickets has relevance only as it tends to establish the 
potential or calculated restraining or coercive effect 
of massed pickets to bar non-striking employees from 
entering or leaving the plant.” 

Petitioner’s business consists of manufacturing and bot¬ 
tling a soft drink at its plant and distributing it throughout 


k Cf. X. L. R. B. V. Perfect Circle Co., 162 F. (2d) 560 (CA 7), 20 LRRM 
2358. 
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the City of Washington, D. C. Distribution is effected by 
uniformed employees who have regularly assigned routes 
and call on the outlets several times a week (App. 35-36). 
Petitioner’s employees who deliver goods to Petitioner’s 
customers enter and leave the plant in the course of their 
employment at least six times each day (App. 37). It can 
readily be seen how vulnerable such employees were to the 
mass show of force at Petitioner’s premises. 10 

But when the mass picketing at Petitioner’s premises 
failed to dissuade Petitioner’s employees, the Union devised 
another restrictive and coercive tactic designed to impede 
and discourage the ingress and egress of Petitioner’s em¬ 
ployees and the employees of other employers at the prem- 
• ises of Petitioner’s customers. 

Shortly after the strike herein began, the strikers were 
divided up into picket crews of approximately 6 strikers 
each, and each crew was assigned to follow one of Peti¬ 
tioner’s trucks as it called on the trade (App. 42). The 
“Friends” signs (G. C. Exh. #3) were distributed to the 
picket crews on or about the third week of the strike (App. 
43). Thereafter, the “Friends” signs were used to picket 
the premises of Petitioner’s customers at varying times and 
in varying numbers (App. 44, 46). 

The length of the “Friends” picketing and the number of 
the “Friends” pickets depended upon how long it took for 
the outlets to capitulate to the strikers’ demand that they 
cease handling Coca-Cola. Where an outlet was particularly 
adamant about resisting the pickets’ threats such as Buck¬ 
ingham Super Market or Brinsfield’s Drug Store, it would 
be picketed for days by combined crews of pickets, result- 

10 Bridge and Iron Workers, 108 NLRB No. 149 (1954), 34 LRRM 1131; 
United Mine Workers, 103 NLRB No. 134, 32 LRRM 102$. 
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ing, on occasion, to as high as 30 pickets on the line at 
one time. 

Although the premises of Petitioner’s customers varied 
in size, they were all considerably smaller than the area 
picketed by the 46 pickets at the plant, and in every in¬ 
stance the “Friends” pickets, picketed an entrance through 
which passed store employees and the employees of sup¬ 
pliers, including Petitioner’s employees. 

There can be no question but that the intent and purport 
of such picketing was to strike fear into the hearts of em¬ 
ployees called upon to deliver merchandise to the picketed 
stores or otherwise perform services that required them 
to pass through the “Friends” picket lines. It is highly 
significant that of the relatively few outlets chosen by the 
General Counsel and Petitioner to reflect the character of 
the “Friends” picketing throughout the City of Washing¬ 
ton, at least four stores related specific incidents of actual 
physical impairment of ingress and egress to the picketed 
premises. 

Mr. Lyton, the proprietor of Sunrise Market, a typical 
neighborhood grocery store, testified that 8 “Friends” 
pickets patrolled in front of a door “about thirty inches 
wide” and “of course there was a little trouble with people 
getting in and out at times” (App. 60). At Train’s Market 
a group of 12 pickets forced a woman with a baby carriage 
off the sidewalk and required the proprietor to call the 
police to restrain their picketing (App. 120). At Master 
Market, another of Petitioner’s typical neighborhood type 
customers, employing 7 employees and serviced by bakeries, 
beverage and beer distributors, etc., 4 “Friends” pickets, 
marching closely grouped in front of a narrow, common en¬ 
trance used by store employees, customers and suppliers, 
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dangerously impede the egress of a store employee carry¬ 
ing loaded crates (App. 71-72). At Brinsfield’s Drug Store 
a “Friends” picket line of 20-30 pickets was described as 
being “just like a tree” in front of an entrance, so that any¬ 
one wanting to leave or enter would have to go “through 
or around them” (App. 112). 

In Sunset Line and Twine Co., 79 NLRB No. 207, 23 
LRRM 1001, the Board held that the trailing of non-strikers 
away from a plant premises by a numerically superior group 
of strikers was the equivalent of a threat of physical vio¬ 
lence. Despite the fact that such implied threat did not 
deter the non-strikers from working, the Board held the 
action of the strikers to constitute a violation of 8(b) (1) (A). 

Certainly, 4 to 30 pickets patrolling the premises of small, 
neighborhood grocery stores, markets, restaurants, etc., 
constituted overwhelming numerical superiority as opposed 
to store employees and the employees of Petitioner and 
other suppliers who had to run the mass gauntlet individu¬ 
ally to deliver their wares or perform their services. It is 
submitted that the disproportionate massing of “Friends” 
pickets constituted the equivalent of a threat of physical 
violence to the same extent as did the trailing of non¬ 
strikers by a numerically superior band of strikers in 
Sunset Line and Twine, supra, and that the Board erred in 
not holding the mass “Friends” picketing herein a viola¬ 
tion of 8(b) (1) (A). 11 

So clear, in fact, was the restrictive and coercive nature 
of the mass “Friends” picketing that the Secretary of the 

u In the very recent case of Abe Meltzer. Inc., 10S NLRB No. 21S. 34 
LRRM 1235, the Board concluded: “* * * it is well settled that Section 
S(b) (1) (A) outlaws, without qualification, all union violence against em¬ 
ployees which has the effect of interfering with their statutory right to 
refrain from assisting labor organizations or engaging in concerted ac¬ 
tivities.” 
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Teamsters Joint Council, Mr. Robert Lester, a venerable 
gentleman with many years of picket line experience, issued 
orders to the Union that there should be no more than 2 
pickets at any store “* * * to stay away from mass picketing” 
(App. 156). Mr. Lester also stated that 14-20 pickets in 
front of a store “* * * would give the employer and the 
Labor Board a correct impression we were coercing people” 
(App. 157). 

It is obvious that Mr. Lester was well acquainted with 
the Board’s rationale as expressed in Cory Corp., supra, 12 
and cases such as Richfield Oil Corp., 95 NLRB No, 1191, 
28 LRRM 1436, where the limitation of pickets to two in 
number coupled with the peaceful character of the picket¬ 
ing brought the picketing without the prohibition of Sec¬ 
tion 8(b) (1) (A) of the Act. ! 

One of the reasons why it is impossible to reconcile the 
Board’s dismissal of the mass “Friends” picketing allega¬ 
tion with the prevailing law is the fact that before Section 
8(b)(1)(A) was introduced into the amended National 
Labor Relations Act as a union unfair labor practice, the 
Board decried picketing which tended toward restraint or 
coercion. In unfair labor practice proceedings against em¬ 
ployers, the Board discouraged improper picketing by deny¬ 
ing reinstatement to strikers who engaged in such picketing. 
Cf. Dearborn Glass Co., 78 NLRB 891, 22 LRRM 1284; Inter¬ 
national Nickel Co., Inc., 77 NLRB 286, 22 LRRM 1006. 

! 

The Board’s theory for denying reinstatement to strikers 
who engaged in mass picketing was that such acts went 
beyond peaceful persuasion and constituted concerted ac- 

12 It should he noted, of course, that the picketing held unlawful by the 
Hoard because of its character in the cases cited was primary picketing 
and otherwise protected under Section 7 of the Act. The “Friends” picketing 
herein, however, was purely secondary in character and unprotected because 
it violated Section S(b) (4) (A) of the Act. i 
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tivity not protected by the Act. In enacting Section 8(b) 
of the amended Act, Congress provided the positive deter¬ 
rent to such unprotected activity by authorizing remedial 
orders against unions which attempted to restrain or coerce 
employees in the exercise of their rights under Section 7 
of the Act. 

In a very recent case, this Honorable Court has expressed 
its accord with the Board’s principle of denying reinstate¬ 
ment to strikers who violate the permissive bounds of peace¬ 
ful picketing. In Victor Products Corp. v. N. L. R. B., 206 
F. 2d 834, DC, CA, No. 11510, July, 1953, 32 LRRM 2444, this 
Court upheld the denial of reinstatement to certain strikers 
because of their mass picketing activity and, in fact, re¬ 
manded the case to the Board for review of other evidence 
to determine the eligibility of other strikers for whom re¬ 
instatement had been ordered. In so doing, the Court cited 
facts relating to the mass picketing at Victor Products 
Corp. that could easily be interpolated for the facts at¬ 
tendant to the mass picketing herein. 

“At the main entrance, the scene of the disputed ac¬ 
tivities, approximately 25 strikers walked in an elipti- 
cal path a few feet from the door. Due to the close 
formation of the strikers on the picket line, entrance 
to the plant was not possible without physical contact 
with the pickets.” 

In view of all the facts revealed in the record herein con¬ 
sidered as a whole and the law applicable thereto, it is 
respectfully submitted that the Board erred in not finding 
and concluding that the mass picketing of Petitioner’s 
premises and the premises of Petitioner’s customers vio¬ 
lated Section 8(b) (1) (A) of the Act. 


B. Coercive remarks made by Union pickets to Jackson, 
an employee of Byland’s Delicatessen, violated 
Section 8(b)(1)(A) of the Act. 

In addition to attempting to coerce Petitioner’s employ¬ 
ees and the employees of other employers by a show of 
mass force, the Union engaged in more direct acts of re¬ 
straint and coercion in the course of its unlawful attempt 
to disrupt business between Petitioner’s customers and 
Petitioner and other suppliers. 

At Ryland’s Delicatessen, Leon Jackson, an employee, 
was in the store by himself at a time when its narrow en¬ 
trance was besieged by 6 “Friends” pickets. During the 
course of the picketing, Jackson observed the pickets stop 
a Pepsi Cola driver who was taking empties out of the store 
in accordance with his normal routine. Thereafter, the 
Pepsi Cola driver brought the empties back and refused to 
deliver any goods. The pickets, themselves, told Jackson 
that they would stop picketing if he stopped buying 
“Cokes”. Subsequently, Jackson obtained permission from 
Percy Ryland, the store’s proprietor, to agree to the pickets’ 
demand. 

When Jackson told the pickets that he, Jackson, would 
not buy any more “Cokes,” they told him that if he did they 
would “make it rough” on him (App. 101). A close study 
of the record clearly reveals that Jackson conversed with 
the pickets in the first person and at no time was there any 
indication that the pickets were directing their threat to 
Ryland or to Jackson as Ryland’s agent for the purpose of 
agreeing to cease handling Coca-Cola (App. 101-102). 

Both the General Counsel and Petitioner alleged and 
argued that the pickets’ remark to Jackson constituted a 
clear violation of Section 8(b)(1)(A), calculated to re- 

i 
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strain and coerce Jackson from exercising his right as an 
employee to refrain from engaging in concerted activities. 

The Board found that the coercive remarks had been 
made to Jackson as alleged, but that they did not constitute 
restraint or coercion within the meaning of Section 8(b) 
(1) (A) of the Act because although Jackson was an em¬ 
ployee, “* * * in this instance he was acting as a repre¬ 
sentative of proprietor Ryland, and * * * the remarks of 
the pickets were directed to him in that capacity.” 

We submit that the Board erred in finding that the pic¬ 
kets’ coercive remarks were directed to Jackson in his 
capacity as a representative of Ryland, because there is 
absolutely no evidence that such information was either 
conveyed to or within the knowledge of the pickets. But, 
assuming arguendo, that the pickets’ remarks were di¬ 
rected to Jackson in the capacity of Ryland’s representative, 
the Board’s premise for finding the coercive remarks non¬ 
violative is still wholly fallacious. 

All employees are servants of their employers. Whether 
their instructions be direct and explicit or indirect and in¬ 
ferred, they are presumed to act and operate at all times 
in the interests of their employer. 

The mere fact that they may be charged with a specific 
agency does not arm them with any greater immunity 
against a threat of physical reprisal. If, for example, an 
employer engaged in a labor dispute has told his employees 
to accede to the demands of pickets rather than antagonize 
them, and pursuant thereto an employee has refrained from 
some act at the pickets’ behest, the pickets’ threat to meet 
a resumption of the proscribed activity with violence would 
not lose its coercive character, because the employee would 
not know when his employer might change his mind. Nor 
could Jackson know whether Ryland would refrain from 
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handling Coca-Cola indefinitely or order him to purchase 
a new stock at the next opportunity and thereby subject 
himself, Jackson, to the pickets’ wrath. 

To hold with the Board’s theory, one must impute an in¬ 
tellectual ability on the part of an employee to determine 
that coercive remarks directed at him are actually meant 
for the unseen policy maker who is not only unknown to the 
person uttering the threat but is also unlikely to be in a 
position of danger. To hold with the Board is to endow 
employees with a degree of intellectual sophistication that 
transcends reason and invades the dubious realm of mind- 
reading. 

Nor can it be argued that Jackson’s activity was without 
the purview of Section 7 of the Act and there could be no 
real effectuation of the coercive attempt. The Board has 
held that a coercive act directed at restraining employees 
from engaging in activities not protected by Section 7 of 
the Act would, nevertheless, violate Section 8(b) (1) (A) of 
the Act. 

In Personal Products Corp., 108 NLRB No. 109, 34 LRRM 
1059, a union was charged with threatening certain em¬ 
ployees with reprisal because they worked overtime and 
expressed an intention to testify in a Board proceeding. 
The union argued that such threats did not constitute a vio¬ 
lation of Section 8(b) (1) (A) of the Act because they were 
designed only to restrain the employees from engaging in 
activities that were without the “protected” purview of 
concerted activities contemplated by Section 7 of the Act. 
The Board, however, dismissed the Union’s argument, 
holding: 

“As Section 7 guarantees the employees the right to 
refrain from assisting labor organizations and to re¬ 
frain from ‘any and all such activities’ we find this 



contention without merit. The fact that the concerted 
activities were unprotected is irrelevant in view of the 
statutory proscription against a union’s using certain 
means to compel employees to assist it by engaging in 
any conduct.” 

The basic fallacy in the Board’s erroneous disposition of 
the Jackson incident is clearly apparent by contrast in 
Roy Stone Transfer Co., 100 NLRB No. 137, 30 LRRM 1364. 
In that case, a secondary boycott action, an employee at a 
picketed trucking terminal was substituting for a bona fide 
supervisor when one of the pickets advised him not to clear 
any merchandise as long as the pickets were there. The 
Trial Examiner held that there could be no unlawful in¬ 
ducement and encouragement within the meaning of Sec¬ 
tion 8(b) (4) (A) of the Act, because the employee to whom 
the above remark was made was acting in the capacity of 
a supervisor, and the union’s instructions were given to 
him as a representative of management. 

The Board, however, reversed the Trial Examiner, hold¬ 
ing that as to a bona fide supervisor the remark would not 
have been violative because of his actual supervisory au¬ 
thority, not because of his duties. The fact that the em¬ 
ployee to whom the remark was made was filling in for 
a supervisor and performing his duties did not invest the 
employee with supervisory status. 

“McAleer, in substituting for Leindecker, did not as¬ 
sume any of the latter’s supervisory authority, but only 
his duties as receiving clerk. We find that, as a receiv¬ 
ing clerk, McAleer was not acting as a representative 
of management. Accordingly we conclude that Tre- 
lean’s statement to McAleer on August 13, whether or 
not it was intended for McAleer’s guidance in the 
future when he next substituted for Leindecker con¬ 
stituted inducement and encouragement of an em¬ 
ployee * * (Emphasis added.) 
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We submit that Jackson was not invested with Ryland’s 
supervisory authority, and that the threat of the pickets to 
“make it rough” for him if he continued to handle Coca-Cola 
was violative of Section 8(b) (1) (A) of the Act 13 ; 

The Board has clearly erred with respect to this finding 
and conclusion, and on the basis of the record considered as 
a whole and the law applicable thereto, this Honorable 
Court should reverse the Board and grant Petitioner’s 
prayer for modification of the Board’s Order. 

C. The Union’s secondary picketing not only violated 
Section 8(b)(4)(A) of the Act but also restrained and coerced 
Petitioner’s employees and other employees in violation of 
Section 8(b)(1)(A) of the Act. 

1. The Board cannot abdicate its clear responsibility to 
the parties and the public to fully adjudicate all unfair 
labor practices revealed by the evidence. 

On or about March 30,1953, Petitioner filed a charge with 
the Board’s Fifth Regional office alleging that the Union 
had violated Sections 8(b) (1) (A) and 8(b) (4) (A) of the 
Act (App. 22, 153). The Complaint issued by the General 
Counsel inadvertently failed to allege violation of Section 
8(b) (1) (A) of the Act (App. 155). During the course of 
the hearing, however, the General Counsel moved to amend 
the Complaint to allege violation of Section 8(b)(1)(A) 
of the Act (App. 153-155). 

At the time the General Counsel moved to amend the 
Complaint, the Petitioner, a Charging Party in the action 
before the Board, recited specifically that the evidence re- 

« Smith Cabinet Company, SI NLRB SSG. 23 LRRM 1424. Of. .V. L R. B. 
v. United Mine Workers, (CA 4), IDS F. (2d) 3S9, cert. den. 344 U. S. S84, 
30 LRRM 2445, where the Fourth Circuit enforced a Board order holding 
a threat to “get pretty rough” violative of Section 8(b)(1)(A) of the Act. 
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vealed a clear violation of Section 8(b) (1) (A) of the Act 
resulting from the Union’s unlawful secondary boycott ac¬ 
tivity (App. 156). Petitioner’s counsel specifically cited the 
rationale expressed by the United States Court of Appeals 
for the Ninth Circuit in Capital Service v. N. L. R. B., supra, 
wherein that Court held that picketing of consumer en¬ 
trances at the premises of Capital Service’s customers with 
picket signs advising the public that goods made by Capital 
Service were on a “we do not patronize” list, restrained and 
coerced the employees of Capital Service in the exercise of 
their right to refrain from engaging in concerted activities. 14 

Petitioner contended both before the Trial Examiner and 
the Board that, as a matter of law, the Union’s secondary 
picketing which was designed to and did disrupt business 
between Petitioner and its customers and between Peti¬ 
tioner’s customers and their other suppliers, to the economic 
detriment of all concerned, constituted economic restraint 
and coercion of Petitioner’s employees and other employees 
in violation of Section 8(b) (1) (A) of the Act (App. 158- 
159). Petitioner further argued that the matter had been 
fully litigated in connection with the companion charge of 
violation of Section 8(b) (4) (A) of the Act, and that the 
Union would not be prejudiced by a Board determination 
on the merits (App. 159). 

Despite Petitioner’s contentions, however, the Board re¬ 
fused to determine the issue on the merits, preferring to 
erroneously dismiss the allegation on the technical grounds 
that since it had not been specifically alleged by the General 

14 The picket signs used in Capital Service, supra, read: 

“Danish Maid Bakery products sold here are made and delivered 
by a bakery that is non-union and on the we do not patronize list of 
the Los Angeles Central Labor Council, Los Angeles Food Council, 
Joint Council of Teamsters Union 42, Bakery Drivers, Local 270, 
Bakers’ Local Number 37.” 

Cf. App. ISO, G. C. Exh. #3. the “Friends” picket sign used by the 
Union’s pickets herein. 
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Counsel, the issue was not, therefore, properly before the 
Board (App. 50). 

In support of this erroneous finding, the Board cited a 
prior holding in Moore Dry Dock, 92 NLRB 547, fn. 1, 27 
LRRM 1108. In that case the General Counsel refused to 
join a charging party in moving to amend a complaint dur¬ 
ing the course of hearing to allege violation of Section 
8(b) (4) (B) of the Act. On the theory that the control of 
litigation rests exclusively in the General Counsel, the 
Board upheld the Trial Examiner’s denial of the charging 
party’s motion. 

In the instant case, however, the General Counsel did 
move to amend the complaint to allege violation of Section 
8(b)(1)(A) of the Act. All that Petitioner seeks, therefore, 
is to have the Board review and determine the merits of 
all evidence that reveals violation of Section 8(b) (1) (A) 
of the Act. The issue here is not whether Petitioner has 
any right to amend a complaint, but whether the General 
Counsel can, by particularizing an amendment, foreclose 
the Board from reviewing all of the evidence that reveals 
unfair labor practices within the broad purview of the 
amended complaint. 

By holding herein that an unfair labor practice is not 
properly before it unless specially alleged by the General 
Counsel, because Section 3(d) of the Act states that the 
General Counsel shall have “* * * final authority with re¬ 
spect to the prosecution of such complaints before the 
Board * * the Board has clearly abdicated its responsi¬ 
bility to the parties and the public. 

In particular the Board has erred for the reasons that: 

(1) The specious premise that the Board cannot determine 
the merits of an issue not specifically alleged by the Gen- 
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eral Counsel although fully litigated, is clearly in deroga¬ 
tion of the Board’s statutory obligation to protect the pub¬ 
lic interest by the prevention of unfair labor practices. 13 
(2) The Board’s failure to adjudicate the issue on its merits 
runs contrary to prior Board and Court determinations and 
ignores the clear and convincing evidence in the record 
considered as a whole which reveals the existence of an 
unfair labor practice. 

In Capital Service v. N. L. R. B., supra, despite the fact 
that the issue was not raised before the Board, the United 
States Court of Appeals for the Ninth Circuit held that 
picketing at the premises of Capital Service’s customers, 
which appealed solely to the consuming public requesting 
them not to buy the products of Capital Service, consti¬ 
tuted a violation of Section 8(b) (1) (A) of the Act because 
its purpose was to “enforce unionization” in derogation of 
the rights guaranteed the employees of Capital Service by 
Section 7 of the Act. 

Subsequent to the Court’s determination, Capital Service, 
on re-hearing before the Board, argued in Capital Service, 
106 NLRB No. 27, 32 LRRM 1409, that an original Board 
order finding only a violation of Section 8(b)(4)(A) of the 
Act should be modified to include the violation of Section 
8(b) (1) (A) of the Act found by the Court. The Board re¬ 
fused to modify its order, carefully explaining that: 

“The explicit language of the complaint, the ex¬ 
planation of the General Counsel at the hearing, and 
the failure of any party at the hearing to indicate that 
the effect of the picketing on Capital Service employees 

“Section 10(a) of the Act provides, in part, that: “The Board is em¬ 
powered as hereinafter provided to prevent any person from engaging in 
any unfair labor practice (listed in Section S) affecting commerce. * * *” 

Section 10(c) of the Act thereafter provides that if “upon the pre¬ 
ponderance of the testimony taken” at a hearing, the Board is of the 
opinion that a person named in the complaint has engaged in an unfair 
labor practice, it shall issue a remedial order. 
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was involved in the proceeding before the Board con¬ 
vinces us that the Respondent was here being charged 
with and prosecuted for only the unlawful inducement 
of employees of customers of Capital Service and their 
suppliers and not with infringing upon the rights of 
Capital Service employees within the meaning of Sec¬ 
tion 8(b) (1) (A).” [Emphasis added, in part.] 

The Board also stated that Capital Service had not ap¬ 
peared at the original hearing before the Trial Examiner 
and had contended the Ninth Circuit theory of violation of 
Section 8(b) (1) (A) of the Act for the first time in its ex¬ 
ceptions to the Intermediate Report. The Board concluded: 

“We do not believe it to be within the province of 
the charging party under the Act, either by exceptions 
to an Intermediate Report or by post decision motions, 
to seek to enlarge the basic scope of a complaint as 
issued by the General Counsel so as to raise issues 
which the responding party was not called upon to an¬ 
swer or to defend at the hearing, as a basis for the 
Board’s finding additional violation of the Act.” 

Thus, the Board clearly defined its position by emphasiz¬ 
ing that in Capital Service , supra, no conduct violative of 
Section 8(b) (1) (A) of the Act was alleged at the hearing 
by any party, nor were the issues of employee coercion and 
restraint litigated before the Board. There is no question 
but that the Board has held in many cases that the failure 
to allege a specific unfair labor practice in the complaint 
does not preclude a Board finding and order, as long as the 
complaint alleges violation of a section of the Act embracing 
the specific incident revealed by the evidence, and the 
incident is fully litigated. Where a complaint alleges viola¬ 
tion of a section of the Act, the Board has held such allega¬ 
tion sufficient to cover specific violations of that section of 
the Act neither alleged in the complaint or particularized 
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but merely revealed by the evidence. 16 The deciding factor 
in the Board’s disposition of such cases is whether or not 
the issues not specifically alleged were fully litigated at the 
hearing. If the issues were litigated, the Board holds that 
the party against whom its order runs was not prejudiced 
by the mere technical failure to specifically allege the viola¬ 
tions found, but was accorded due process. 17 

Judicial approval of the Board’s procedure in issuing a 
remedial order despite a variance between the pleading and 
the proof is clearly manifested by the fact that such Board 
orders have been enforced. By the same token, the Courts 
have remanded matters to the Board for resolution on the 
merits, where, as in the instant case, the Board has abdi¬ 
cated its responsibility. 

In N. L. R. B. v. Piqua Munising Wood Products Co. (CA 
6), 109 F. 2d 552, 6 LRRM 828, the complaint embraced only 
specifically alleged violations of Section 8(1) of the Act. 
The Board’s order, however, remedied violations of both 
Section 8(1) and Section 8(5) of the Act. The employer 
attacked the Board’s order on the grounds that it was be¬ 
yond the scope of the complaint. 

The United States Court of Appeals for the Sixth Circuit 
ordered enforcement of the Board’s order holding: 

“Our conclusion is while the order may have been 
technically outside the issues raised by the pleadings, 
it was still germane to the subject matter before the 
Board. The real question before it and in the minds of 
the parties was whether the respondent was engaged in 
unfair labor practices denounced by the NLRA.” 

18 American Tube Bending Co., 102 NLRB Xo. GS. 31 LRRM 1303; Patter¬ 
son Fire Brick Co., DO XLRB Xo. 105, 20 LRRM 1250. 

'‘Pacific Mills, 91 XLRB Xo. 3, 20 LRRM 1453; James Thompson d Co., 
100 XLRB Xo. OS, 30 LRRM 1299. 
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The Court further ruled that the Board’s order was 
“prospective” and “preventative” rather than “punitive”, 
and “taken in the interests of the general public,” and con¬ 
cluded : 

“The complaint did not set out the particular facts 
constituting the unfair labor practices as finally found, 
but this was not necessary as all parties to the pro¬ 
ceeding knew its basis.” 18 

In American Newspaper Publishers Association v. N. L. 
R.BAC A 7), 193 F. 2d 782,29 LRRM 2230, the United States 
Court of Appeals for the Seventh Circuit, citing Piqua 
Munising, supra, remanded a case to the Board for deter¬ 
mination of the merits of an issue that the Board had refused 
to decide as not being properly before it. There, the com¬ 
plaint had alleged a violation of Section 8(b) (1) (A) of the 
Act on the grounds that a union had refused to bargain in 
good faith with certain employers. 

The Board held that the acts alleged did not constitute 
a violation of Section 8(b) (1) (A) of the Act, and “* * m 
since the particular action alleged was not alleged to be a 
violation of 8(b) (3), it was required to dismiss this charge 
without passing upon the sufficiency of the proof.” 

This determination the Court found to be in error, hold¬ 
ing that an unspecified allegation does not preclude the 
Board from acting where the facts are before it. The Court 
concluded, in remanding the case to the Board for decision 
on the merits, “All that is requisite of a valid complaint be¬ 
fore the Board is that there be a plain statement of the 
things claimed to constitute an unfair labor practice that 
respondent may be put on his defense.” 

In Richfield Oil Corp., 95 NLRB 1191, fn. 1, 1192, 28 
LRRM 1436, the Board, itself, expressly stated its concern 

«Cf. .V. L. R. B. v. Armato (CA 7). 199 F. 2d 800, 21 LRRM 2089. 
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for the rights of a charging party which its decision herein 
completely disregards. In that case, a Trial Examiner had 
refused to let the attorney for the charging party partici¬ 
pate “actively or vocally” in the hearing on the grounds that 
such participation would be an invasion of the “ * * * 
province and prerogatives of the General Counsel of the 
Board under Section 3(d) of the Act. * * *” 

On review, the Board held that this action was “errone¬ 
ous” and sufficient to warrant a remand to afford the 
“charging party an opportunity for full participation.” The 
Board concluded: 

“Under Section 203.38 of the Board’s Rules, Richfield, as 
the charging party is clearly a party to the proceeding, and 
under Section 203.38 of the Rules was entitled to participate 
fully in the proceedings.” 

The Board thus acknowledged the right of a charging 
party to participate fully in a hearing, and it is submitted 
that the Board’s decision herein is inconsistent with such 
clear prior determination and disregards Petitioner’s right 
to seek a determination of all issues revealed by the very 
record it helped to prepare as a charging party. 

In the instant case, the General Counsel amended the 
complaint to allege violation of Section 8(b)(1)(A) of 
the Act. The matters asserted by the Petitioner to consti¬ 
tute a specific violation of Section 8(b) (1) (A) of the Act 
were fully litigated at the hearing. The Union was in no 
wise prejudiced by the failure to include the particular 
violation of Section 8(b) (1) (A) of the Act in the amended 
complaint. The law, the evidence and, primarily, the 
Board’s responsibility to remedy unfair labor practices re¬ 
quire a determination of this issue on the merits. By re¬ 
fusing to so act the Board has not only erred as a matter 
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of law, but has abdicated its responsibility to the public and 
the parties. This Honorable Court should remand the mat¬ 
ter to the Board for determination on the merits in accord¬ 
ance with the precedents hereafter considered. 

2. The Union’s secondary picketing clearly tended to and 
did restrain and coerce Petitioner’s employees and other 
employees in violation of Section 8(h)(1)(A) of the Act. 

In Capital Service, Inc., 100 NLRB No. 164, 30 LRRM 
1384, the Board did not have before it, nor did it decide 
whether or not so-called “consumer” picketing at consumer 
entrances to retail stores violated Section 8(b) (1) (A) of 
the Act. In that case, the Board held only that alleged 
“consumer” picketing at retail store entrances used by store 
employees and deliverymen constituted a secondary boycott 
in violation of Section 8(b) (4) (A) of the Act. 

The case came before the United States Court of Appeals 
for the Ninth Circuit on an appeal by Capital Service from 
an injunction issued by a United States District Court at 
the Board’s behest, restraining a California State Court 
from assuming jurisdiction of the matter. In reviewing the 
record as a whole, the Ninth Circuit agreed with the Board 
that the alleged “consumer” picketing of entrances used by 
employees and deliverymen constituted a violation of Sec¬ 
tion 8(b) (4) (A) of the Act. But the Court also found that 
the so-called “consumer” picketing at the “retail customers’ 
entrances” of the customers of Capital Service constituted 
a violation of Section 8(b)(1)(A) of the Act because it was 
designed to curtail Capital Service’s business and thus “en¬ 
force unionization” of Capital Service employees by eco¬ 
nomic restraint and coercion. 

The Ninth Circuit determined on primary hearing and 
affirmed on rehearing that: 
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“Nothing could more strongly restrain Service’s (the 
primary employer) employees from retaining their 
non-union status or coerce them into joining the Bakery 
Union than stopping or making intermittent their em¬ 
ployment by picketing with appeals to persuade the 
public to boycott the products of their work. * * *. Here 
is successful economic coercion tending to prevent them 
from exercising their right to work by diminishing the 
public consumption of the product of their work.” (Em¬ 
phasis added.) 

The Court, citing Judge Learned Hand in N. L. R. B. v. 
Kohler , 130 F. 2d 503,506,10 LRRM 852, observed that, “The 
Board should be vigilant to see that what was sauce for the 
goose under the Wagner Act is now sauce for the gander 
under the Taft-Hartley Act”, and referred to the intent of 
Congress to “apply the same provision with exact equality 
to labor unions” as was applied to employers under Section 
8(1) of the Wagner Act. 13 


That the Ninth Circuit’s rationale is sound and reason¬ 
able is fully supported by the intent of Congress clearly 
expressed in the legislative history of the Act. In particu¬ 
lar, it is clear that the late Senator Taft, the chief proponent 
of the Labor Management Relations Act, envisaged Section 
8(b) (1) (A) as applying to precisely the same conduct that 
the Board had found to be violative of Section 8(1) of the 
Wagner Act when engaged in by employers. 

“The present law expressly provides, and has pro¬ 
vided for many years, that it is an unfair labor practice 
for any employer to interfere with, restrain, or coerce 

"Legislative History Labor Management Relations Act. 1047. Vol. II. 
at 1207. Cf. Legislative History. Vol. II. at 1028 where Senator Bali 
stated when introducing the amendment which, when modified, became 
Section S(b)(l)(A) of the Act. 

“The purpose of this amendment is very simple. It is to insert an 
unfair labor practice for unions identical with the first unfair labor 
practice prohibited to employers in the present Act * • *” (Emphasis 
added). 
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employees in the exercise of the rights guaranteed in 
Section 7. This amendment proposes to say that it shall 
also be an unfair labor oractice for * * * a union or its 

jt, 

agents, to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in Section 7. 

“The language is perfectly clear. It has been inter¬ 
preted by the courts * * * Now it is proposed that the 
union be bound in the same way ( Legislative History 
of the Labor Management Relations Act, 1947, Vol. II, 
at 1025)” 

When Senator Pepper, in opposing this section, observed 
that a difference existed between employer coercion and 
union coercion, Senator Taft replied: 

“I cannot see any difference. If a man is invited to 
join a union its members ought to be able to persuade 
him to join, but if they should not be able to persuade 
him they should not be permitted to interfere with him, 
coerce him, and compel him to join the union * * * 
Threats and coercion ought to become unfair labor 
practices on the part of a union ( Legislative History, 
Vol. II, at 1027).” 

But Senator Pepper continued his opposition on the ground 
“that there is no definition of coercion that will leave it 
clear as to what can be done and what cannot be done” 
(Legislative History, Vol. II, at 1028). Senator Taft’s re¬ 
sponse is very significant. He said: 

“The Board has been defining those words for 12 
years, ever since it came into existence. Its application 
to labor organizations may have a slightly different 
implication, but it seems to me perfectly clear that from 
the point of view of the employee the two cases are 
parallel ( Legislative History, Vol. II, at 1028).” 

The Ninth Circuit especially cited Senator Taft’s summa¬ 
tion of the Act to the Senate on May 2, 1947: 

“The effect of the pending amendment is that the 
Board may call the Union before them, exactly as it 
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has called the employer, and say, ‘Here are the rules of 
the game. You must cease and desist from coercing 
and restraining the employees who want to work from 
going to work and earning the money which they are 
entitled to earn.’ The Board may say, ‘You can per¬ 
suade them (i.e., the employees); you can put up signs; 
you can conduct any form of propaganda you want in 
order to persuade them, but you cannot by threat of 
force or threat of economic reprisal, prevent them from 
exercising their right to work.’ As I see it, that is the 
effect of the amendment.” (Emphasis added.) Legis¬ 
lative History, Vol. II, p. 1206. 

In Capital Service v. N. L. R. B., supra, the Ninth Circuit 
in making its findings on the so-called “consumer” picketing 
was concerned only with the economic effect of such picket¬ 
ing on Capital Service’s employees insofar as it resulted in 
a curtailment of purchases by the ultimate consumer of 
Capital Service products. There was no evidence in Capital 
Service, supra, that the so-called “consumer” picketing di¬ 
rectly curtailed business between Capital Service and its 
customers, or that it interfered with the business between 
Capital Service’s customers and their other suppliers. 

The record in the instant case, however, makes it abun¬ 
dantly clear that the Union’s “Friends” picketing was de¬ 
signed to and did in fact curtail business between Petitioner 
and Petitioner’s customers, and between the customers and 
their other suppliers. The standard technique of the pickets 
was to call on one of Petitioner’s customers and threaten to 
picket unless the customer ceased handling Coca-Cola. If 
the store capitulated there was no picketing. 20 If, however, 
a store refused to go along, it was immediately picketed, 
and the picketing continued until it gave in. In some in- 

* Of the small cross-section of stores chosen by the General Counsel and 
the Charging Party to represent typical outlets picketed with “Friends” 
signs, the majority ceased handling Coca-Cola as a result of the “Friends” 
picketing. 
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stances, when an outlet ultimately gave in, part of the price 
of peace apparently was the removal of all Coca-Cola dis¬ 
plays and stocks to the back of the store where they would 
be inaccessible to prospective customers (App. 65, 103). In 
addition, it is clear that the “Friends” picketing disrupted 
normal business between Petitioner’s customers and their 
other suppliers by halting and otherwise impeding de¬ 
liveries. i 

On the basis of the facts disclosed on the record herein, 
the Board stated in its Decision: 

“We have no difficulty in concluding on the entire 
record that the object of this picketing activity was to 
sever the business relationship between Coca-Cola and 
its customers and between these customers and their 
suppliers. * * *” (App. 28). 21 

Over the years, the Board, in unfair labor practice pro¬ 
ceedings against employers, has specified the criteria by 
which it determines there has been economic restraint and 
coercion in violation of Section 8 of the Act. 22 

In Consolidated Tram Co., 91 NLRB No. 197, 27 LRRM 
1008, the elimination of Saturday overtime following a 
union’s request for recognition was held to violate Section 
8(a)(1) of the Act. A threat to shorten the work week if 
a union organized the plant was found violative of Sec¬ 
tion 8(a)(1) of the Act in Rehrig-Pacific Co., 99 NLRB No. 

21 It need not bo labored, of course, that in addition to the direct cur¬ 
tailment and impairment of the business of Petitioner, its customers and 
their other suppliers, the “Friends” picketing herein also exercised an 
appeal to the consuming public such as that found in Capital Service v. 
X. L. R. B., supra, to be sufficient, standing alone, to constitute violation 
of Section 8(b) (1) (A) of the Act. 

22 Section 8(a)(1) of the Act, which relates to employer unfair labor 
practices in derogation of the rights of employees guaranteed by Section 
7 of the Act, is copied word for word from Section S (1) of the Wagner 
Act, and is identical to Section 8(b)(1)(A) of the Act except that in addi¬ 
tion to proscribing “restraint” and “coercion”, as does Section 8(b)(1)(A), 
Section 8(a)(1) also prohibits “interference”. 
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34, 30 LRRM 1042; and an employer’s similar statement in 
Century Cement Manufacturing Co., Inc., 100 NLRB No. 
223, 30 LRRM 1447, that the plant would be closed or the 
work week reduced to 5 days if a union won an election 
was also held by the Board to constitute unlawful restraint 
and coercion. 

In a case that involved a group of employees similar to 
Petitioner’s drivers and driver-salesmen who were primar¬ 
ily affected by the Union’s secondary picketing herein, the 
Board held that it was a violation of Section 8(a)(1) of 
the act for an employer to attempt to economically restrain 
and coerce his employees by threatening that if a union 
won an election he would put on additional trucks so that 
his driver salesmen could make only minimum earnings. 
J. E. Cote, 101 NLRB No. 222, 31 LRRM 1253. 

Since Petitioner’s employees principally involved herein 
consist of drivers and driver-salesmen paid on a commission 
basis for the sale of Coca-Cola to Petitioner’s customers 
(App. 36), it is obvious that the curtailment of such sales 
either by way of consumer boycott or a cessation of busi- 
nes between Petitioner and its customers, reduced their 
earnings and thereby exercised economic restraint and co¬ 
ercion upon them in contravention of their right to refrain 
from engaging in the Union’s concerted activities. By the 
same token, the Union’s secondary picketing exercised sim¬ 
ilar economic coercion and restraint upon the employees of 
Petitioner’s customers and their other suppliers. 

The Board has demonstrated in its decisions that it ap¬ 
plies the sanctions of Section 8(b)(1)(A) of the Act to 
unions with the same vigor as it enforces Section 8(a)(1) 
of the Act against employers. Thus, in Clara-Val Packing 
Company, 87 NLRB 703,25 LRRM 1159, the Board held that 
a union strike threat to compel an employer to discharge an 
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employee whom the union had expelled from membership 
for crossing the union’s picket line at the plant of another 
company not only violated Section 8(b)(2) of the Act, but 
also constituted a violation of Section 8(b) (1) (A) of the 
Act. 23 

The Board held in Clara-Val Packing, supra, that: 

“* * * The legislative history of the amended Act 
establishes as the Board has found, that Section 8(b) 
(1)(A) was designed by Congress to eliminate not 
only the use by unions of physical violence and coer¬ 
cion, but also union threats of economic action against 
specific individuals in an effort to compel them to join 
or assist a union. * * * We cannot subscribe to the view 
of the dissent that the Union’s action here was directed 
only to the employer. The discharge and the reason 
for it would inevitably become known to other em¬ 
ployees, and would coerce and restrain them to join 
the Union or retain their membership in it. We would 
not permit the Union to avoid responsibility for this 
inevitable and direct result of its action in procuring 
the discharge of a particular employee” (Emphasis 
added.) 

As a direct result of the clear curtailment of Petitioners 
business caused by the Union’s unlawful secondary picket¬ 
ing, Petitioner’s non-striking employees were subjected to 
even greater economic restraint and coercion than that 
found by the Ninth Circuit in Capital Service v. N. L. R. B .„ 
supra, to have constituted a violation of Section 8(b) (1) (A) 
of the Act. In like manner, the employees of Petitioner’s 
customers and their other suppliers were subjected to re¬ 
straint and coercion as a direct result of the Union’s 
“Friends” picketing. 

31 Section 8(b)(2) of the Act makes it unlawful for a union to cause 
or attempt to cause an employer to discriminate against an employee for 
the purpose of encouraging or discouraging membership in a labor organ¬ 
ization. 
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It is submitted that the Board erred in permitting the 
Union to “avoid responsibility for the inevitable and direct 
result” of its secondary picketing, and that a remand by 
this Honorable Court will afford the Board an opportunity 
to remedy its error by applying the law to the record con¬ 
sidered as a whole and determining on the merits that 
Union’s secondary picketing not only violated Section 8(b) 
(4) (A) of the Act, also constituted a violation of Section 
8(b)(1)(A) of the Act. 

VI. 

CONCLUSION 

It is respectfully submitted that for the reasons herein¬ 
before stated this Honorable Court should issue a decree 
as prayed in the petition filed herein. 
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